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Foucar—tor the Respondents. 


Youxo axp Cant, JJ—These are two’ appeals 
from two suits brought respectively by H. V. Low 
& Co, Ltd. against A, Rahim and A. Razak, and 
by the same two persons against H. V. Low & Co. 
‘The suit by the Company was for the balance 
due on ‘certain prosnotes ; for services rendered 
and monies paid on appellants’ bebalf, in all 
amounting to Rs. 14,000. 

The suit by A. Rahim was for an account as 
they alleged either in their plait in the one suit, 
or in their written statement in the other that the 











Vou. I] RANGOON SERIES. 
‘These issues were as follows :— 


(1) Where the plaints (Messrs, Low & Co.), Jain 


the agents of the defendants ? 
(2) If so, what were the terms of the agency ? 
(3) To what accounts were the defendants’ 
‘enlitled ? 





tow a 
‘coe 


vom 


(9) Were the accounts between the parties ™i! 


stated before action was brought ? 
(5) Are the defendants entitled to have the 
accounts re-opened by reason of any of the 
allegations contained in paragraph 15 of 
‘Messrs Rabim's and Razak’s written 
statements ? 
With regard to the first issue, it seems to us that the 
opening words of Exhibit 1, written by appellants 
to the respondent firm: “We are desirous of 
placing oar orders through your goodself. . . It 
fs mutually agreed between your Mr. Hosie ‘and 
‘ourselves that you shall undertake to bring up on our 
account and at our risk hardware goods and 
machinery” is nothing more or less than a proposal 
to constitute the respondents as their agents. The 
proposal was accepted by the respondents subject to 
the following terms :— 
(@) that the appellants did not cancel their 
indents when the same had once been accepted by 


the manofacturer ; 

(@) that if the goods or any portion of them 
were prevented (sc) by accidedtt or unforeseen cause, 
the contract shoald lapse for the portion not shipped 
or shortdanded : 2 

(© it is understood that every delivery is t6 be 
considered as a separate contract. 

‘These terms were accepted by the appellants on 
the 28th April and the whole agreement seems to us 
to imply that respondents were to be appellants’ 
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2% agents for each indent placed with them and that 
scHitey they could at any moment discontinue the agency 
as regards any goods not already under order. The 


vows other terms were— 
a (1) that respondents should be allowed 5 pr 
cay, Sent on delivered costs which I take to mean = 





{G) that respondents should give two month 
‘redit on all goods supplied as per appeliants'indents in 
‘consideration of which appellants would allow current 
bank interest from the date of invoice up to the date 





because the respondents who paid Lendon by bills 
falling exchange. Hosie, an assistant in 





80 as to cover ourselves against any loss that would 
result from the fall of the exchange.” 

Razak says, “ When the rates of exchange were 
siven me I first kad no doubts of their correctnes 


by 


Hie 


i a 
HB 





a 


i 


i 


Zi 


Fr 


Bie z 
ities 


ai, 


2 


i 


HATS 


yl 


iE 


i: 


3 
2 
sf 


hh 


ual 
ssf 


i 
iil 


‘woald 
that this was the 
at most that they accepted the risks 


po Sor) 


into one pro-nete for Rs 1,54,560-12-0 at a rate of 
Ish. Htdq instead of 13h. 31d, which was the rate 


appellants assented, or were aware of. This last 


‘charge we hold was an error in their accounts, 
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Another charge that the appellants claim to be 
improper was that in certain instances manufacturers 
have demanded part payment in advance, of on the 
placing of the order (vide Exhibits 18, 21, 22) which 
tad been paid by respondents’ Home Agents without 
their beiag consulted and that then they bad becs 
debited with interest on these charges though their 
agreement expressly stipulated that they should be 
liable for interest only from the date of the invoice. 

Razak says (p. 5), “I pointed out to Hosie that it 
‘was not my business to pay interest to these people.” 
Honie says no objection was ever taken to these 
charges, The appellants admit baving noticed these 
charges, Itis not disputed that they paid them. No 
trace of any objection is to be found, except their 
Present statement which is disputed, They must be 
taken to have paid them with their eyes open and 
without demer. With the exception of the over- 
charge on the conversion of the sterling notes into 
the promnote for Rs, 1,54,560-12-0, we see no ground 
80 far either for re-opening the accovnts or even (or 
falsifying them. 

‘Stuart, J.,in Puram Mal v, Ford MeDenald & Co.(1) 
remarked, “'The opening of the account cannot 
be justifed. I should have deubts, even if these 
instances had been better established than they were 
whether they would be of sufficient importance to 
jjstify the re-opening of an account which had becn 
closed in view of the fact that the members liad 
every opportunity of ascertaining the accuracy or 
inaccuracy of the entries.” This case is stronger » 
far as regards these items, with the possible excepticn 
of this last We regard the payments of each pro- 
note as an indication of a settled account with regarc 
to the particular transaction represented by it, vil 
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the stipulation that each delivery was to be regarded 
as a separate contract, and in this settled account, the 
appellants chose to pay the. charges now objected to 
with their eyes open, and consented to him. There 
‘was no mistake, We cannot accept a8 proved, the 
statement that Hosie said all would be put right in 
the end. 

Another item that the appellants claim to be 
improperly debited was 2 charge of £ 1022.3 for 
carriage of boiler from Falmouth to Birkenhead, 
‘The appellants state and prove that they had contracted 
to buy it for £400, carriage paid, to wharf or 
quay. That must mean carriage paid to the wharf or 
quay from which the boiler would be despatched 
to Rangoon, The agent, therefore, had no. right 
without consultation with bis principals to buy it 
carriage unpaid, especially when the charge was 60 
large. Appellants objected to this charge and we 
hold that they paid it under protest, It is an item 
that must be considered either as a ground for 
falsification or for opening the account, 

‘Another item which their counsel instances is a 
charge of Rs. $00 for brokerage on the sale of a 
planing machine by the respondents on their behalf 
for Rs. 9,000, This they say was a fraudulent charge, 
as they dispute the fact that a broker was ever 
employed. The onus of proving fraud rests on them. 
To prove it they call the Manager of the South Indian, 
Trading Company, which fim was the purchaser, 
and who says that they dealt with Low & Co, 
directly and that, so far as he knew, there was no 
necessity for a broker to intervene. ‘The words “so 
far as he knew” areimporiant. Itappears that he was 
not even the manager at the time the machine was 
bought. He says as follows: “The Manager who 
‘was working before me was the person who bought 
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to that principle to its full 


item complained of was 


f fraudulent item the proper order to make was to 


‘open the accounts altogether, but where the item 


complained of is not a fraadalent item and the accouss 


are of somé years’ standing, I should say that the 
proper order was only to give leave to 


[alsify.” Here we should say that the item complained 
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of, though not fraudulent in the sense that it was 1% 

never incurred at all, was an overclarge which the 4am 

respondents themselves should not have paid. It 7" 

was a charge of well over § per cent. The Court "-¥, 

however does net order am account to be surcharged = 

and falsified mech less re-opened, fora single error, "ans 

however unimportant, unless it is fradalent, bot as 

Lord Jessel says in Gething v. Keighley, p. 550" where 

there is a single important error alleged and proved 

it is sufScient to entitle the Court to open the account, 

SM Ala to fom ther spening 1 sheguber 

or be surcharging aod falsifying... 

Court son rear Sw entre tod omcunt af the er 

that the accounts could net have been properly taken 

and therefore that they cannot stand... 

‘The rule is clearly laid down in Davies v. Spurling (5) 

by Sir John Leach who says this: In order to 

induce the Court to make a decree that the plaintifis 

fre to be at liberty to surcharge and falsify accounts, 

it is necessary that there should be established some 

fone mistake with respect to an item in the accounts. 

It is not necessary for that purpose to establish more 

than one mistake, it being in the view of the Court 

8 reasonable inference that if there be no one mistake 

there may be many mistakes, and the plaintiff there- 

fore ought to have the liberty of entering fully into 

‘those accounts with a view to proving other mistakes. 

‘The same poiat exactly eame before Lord St. Leonards, 

when Lord Chancellor of Ireland, in the case of 

Lawles v. Mansfeld (6) where he says, in ordinary 

cases the rale seems to be that the establishment of 

one mistake is sufficient to induce the Court to give 

& decree catitling the party to surcharge and falsify 

fm account, per Lord Jessel, M.R,, in Gething 

Keighley, pp. 350, $81." 
Ste oR wT 
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$3 We therefore think the Trial Court was in error 
Mime when it refused to do more than allow the appellants 
Seo" to correct the mistakes arlaing from the cbjection 
“.vEow® that the plaintifis have admitiedly charged interest 
yaw [0F 8 period longer than that specified in the agreement 

between the parties. It was an error of imporiance 


com Th 





agent. The appeals must, therefore, be allowed with 
costs and the decrees of the Lower Court set asice 
save as to the Rs, 1,501-159, and the appellants be 
silowed to surcharge and falsify, the items already 
{ified being excladed from the computation. 
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Before Mr see Bagatey. 
A.V. JOSEPH 


KING-EMPEROR” 


‘ect fram wert compen wea wh lel od ety With 
‘aceite flee odes day war vecton 10, Col of 
rina Procure ow fmt of rset again ferosclver than he 
‘sca, shown be imficated—Eradee faced fon ear 
‘simon! and frit altemps #0 fast of infer etn rect 
‘rate of mate Boden Ae of 123, sol Wand NmComee: 
{ion 8y Appa Curt for sbstment were ocean Charged wth tle 
‘nlatonios ofenee—catof Crimi rocedare of 188 mtn 
1, Bf—Pensl Cat (XLT of 18), os 9,983 and Hanmer 
or mart log whether coment, 

An comple thong prone eget rcoaiced when nly 

‘edwin the acevo competrt wifes eer fr er nga thease 
Toll he net fe Palco ey une ectien 17. Code of 

‘rind Proedere sod ero hepa the agate ve proces 

‘uot pesos eter ante scese, wo at melds te once tn 

(OSs porting te cage these perio a witness, een net rae 


That rth lene of ceating the tvs he acute wants 
‘vate and had stempled io chent a ther exsiom are telat 
rove tev ate atten Wo he Bvienee Act 

“edn were theese carpe th 
netic Coot may aero soange oof abet ot. 

Tata that hammer fr serhing seeps 
sven ofseions 2,4, 71a Pel Cade. 

“hinienmiaAypars KineDmpee, 25 aa tinea 

Cainde Saneuh Male Bapron, 81.0. 0) hee», Maman 
ot 610: Reet YC 2 Lf eating 

‘Ejou of miav dghar Alt 1 Alb, 760 Conte Seba Nal 
ener, 8.6849 aoe Ears Dita Je 20 Bo Ids 
fom 

‘Aikoy Kamae Mestre. Eu ere 45 C720; Ban Singh» Buderor 
40 Gat 1985; Epon Darany 2 Don, 213; hor Singh Emperor, 8) 
e918 Lala Oa 6 al 3 Hoes Chander Hott 
*-Siehah Chander Das 0 C3. 53: Onto Ect. Mona Pane 16 
‘Sonny ts Felt Subhae . Emperor ibe Sofeoned. 

“Goar's Pont Lame Magee Grbac Law of adiamrfere te 

“Gaal gest. 99 ol 193 rom the Tnigoeat of he Wanye 
SobivsoalMagiwateRagoon ln Cin Roget Ti 156) o 195. 























ste 


u 





av ieare 


ane, 
= 


INDIAN LAW REPORTS. [Vou IIT 


Dr. Gour and S. S. Pather—for the Appellant. 
McDoxnell—for the Crown. 


‘This was an appeal to the High Court against the 
judgment and sentence of the Western Subdivisicnal 
“Magistrate of Rangoon (G.N. Martin, Esq., 1.C.S.), the 
a been convicted under section 471, 
read with section 468, of the Indian Penal Code. 
‘The appeltant, who was a timber trader doing business 
in Rangoon on a very extensive scale, had entered 
into contracts with the Bengal-Nagpur Railway for 








‘sith caution, and the prosecution, baving produced in 





number of sleepers ready for inspection, laying the 
‘out in rows. Ox Mr. Lamond’s arrival, he would wall, 
up one row and, ashe passed each sleeper, it was turned 
‘over im his presence, so that he could see bot faces of 
it, Having got to the end of the row, be would walk 
down, examining the butt ends of the sleepers on one 
side, and then return from the other side of the row, 
‘examining the opposite butt ends of the sleepers. Any 
sleeper which he refused to pass was originally marked 
on its face in the middle with a hammer mark, 
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“RE.” jbutlater, in deference to the objections misc 
by the appellant, the use of the “RE.J.” harnmer was 
discontinued, and the sleepers refused were siteply 
marked with chalk. When inspection of the row was 
complete, all those sleepers that he had passed were 
marked with a particular passing hammer, which was 
varied from time to time ; and, it would appear that, 
while this was being dove by the coolies, he would be 
examiningthe next row. Itdoesnot appear in evidence 
that he stood over the coolies while they used the 
hammers, 

Before Mr. Lunond's appointment, sleepers supplied 
by Joseph to the Bengal-Nagpur Railway were passed 
by various passing officers, who appear to have been 
engineers in the employ of the Burma Railways, and 
various passing hammers were used. From the time 
Mr, Lamond began his work, he used a hammer for 


passing sleepers, bearing the lelters Nw He says 
E> 


that there were three hammers made of this description, 
‘of which two were issued to, and used by, him. What 
happened (o the remaining hammer does not appear 
from the record. It seems to have been left in the 
possession of the Burma Railways. 

Mr. Lamond started his duties on the Ist of 
September 1921, and he used these two hammers from 
the beginning, About June, 1922, he got a fresh 
‘hammer or hammers shade, bearing the letters “C.B.R.” 
aly, without a triangle, and the two hammers be 











Vou. I] RANGOON SERIES 15 


could appear that, when the shipments of sleepers 


were received in India by the Bengal-Nagpur Journ 
Railway, they failed to give satisfaction ; they were Ee. 
reported, or some of them were, to have been "=i 
‘warped, waved, split, and as timber not mentioned "5 J 
in the contract. Eventually, information was given 

to the Railway authorities that Joseph was cheating 

over his contracts, and that he was somehow getting 

sleepers marked with what purported to be Mr. 

Lamond's hammer, bat which were not 0 marked, 
Investigations were set on foot, and, eventually, Mr. 

Lamond made a report to the Police, charging Joseph 

‘under section 420, Indian Penal Code, and stating 

that “‘a large number of sleepers were marked by, of 

under, A.V. Joseph’s instructions with a false hammer 

‘mark manufactored in imitation of the mark used by 

me in marking sleepers passed by me.” 

‘The case was tried by the Western Subdivisional 
Magistrate, Rangoon, and it would seem that the idea 
‘originally was that the charge, on the facts proved, 
should be one under section 420, Indian Penal Code, 
but, for some reason which has not been explained, 
when the charge was actually framed, it was under 
section 471, read with section 468, Indian Penal Code, 

I mention this, because, I think, this would explain 
‘why the evidencehas come up in the form in which thas. 

‘When the cate came to be tried, ater the evidence 
‘of Mr. Lamond, who had no personal knowledge of 
Joseph's malpractices, beyond the fact that sleepers 
‘which, he contended, had never been passed by him, 
hhad been received by the Bengal-Nagpur Railway, 

‘the main evidence was found to be that of two 
witnesses named Hormasji and Chit Maung. Hormasji 
is a man who used to be a millemanager under 
Joseph. He has parted with Joseph on what are 
‘learly, unfriendly terms, and, since, he left his 
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‘employment, there has been a Civil suit between 
‘them with regard to his pay and Provident Fund, 
Chit Maung is Hormasii’s wife's nephew, and he 
‘would appear to be more or less a hanger-on of 


‘Hormasji. 

Hormasji’s statement, so far as the forgery is 
concerned, is that, on Joscph’s instructions, be got Chit 
‘Maung to make 2 bammer, which was an exact 
imitation of the one used by Mr. Lamond to mark 
passed sleepers with. Chit Mauog corroborates his 
statement. It was stated by Hormasji that the way in 
‘which the false hammer was used was as follows — 

‘The sleepers, which were to be passed by Mr. 
Lamond, were cut 2 few inches longer than necessary; 
they were then put up to Mr. Lamond, and he parsed 
them. Subsequently, alter he had departed, an inch 
‘or so was cut off each end of the sleepers, or some 
fof them, which he bad passed thereby removing his 
‘hammer marks. In place of the sleepers so treated, 
a false hammer mark was put on the sleepers which 
Mr. Lamond had either rejected, or not seen, and 
Which may or may not have been of the prescribed 
kind of timber, These were shipped in place of the 
ones which Mr. Lamond had passed, 
sleepers from which the genuine marks had been 
removed were put up again for Mr. Lamond to pass 
on his next visit. 
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‘case several accused were sent up fer trial on charges 
of theft and kindred sections, and two persons, who, 


i 





‘The next case is that of Queen Empress v. Data 
‘iva (2), in which, following Reg. v. Hanmania (1), 
it was held that, in a case in whi 








not be examined asa witness. This case was followed 
in Empras of India ¥. Asghar Ali (3), in which the 
facts were almost the same. 

‘These are all old cases; but the case upon which 
‘the appellant's counsel mainly relics is a case from 
‘the Court of the Judicial Commissioner, Nagpur, 
namely, Govinda Sambkuji Mali v. Emperor (4), which 
T understand, has also been officially published by 
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forgery. It would appear that one Sakharam Dinaji 
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was concerned in the forgery. He made a statement A. fois 





It will be seen then that, even this case (Govinda 
Sambhayjé Mali y. Emperor (4)) upon which appel- 
fant's counsel mainly relies, cannot be held 
to be in support of the contention that the witaess, 
Sakharam, was an incompetent witness. On page 453, 
column 1, there is a definite statement, which runs 
follows:—“I hold that Sakharam, even if 
illegally converted into a witness is none-the-less 5 
competent witness. This views which isin accordance 
wwith the plain meaning of section 342 (4) is supported 
by the authorities and is based on reasons of 
convenience.” 

There is, indeed, ample authority for holding 
that a witness of this nature is 2 competent witness. 
In Queen-Empres . Mana Puna (6), shere several 

Sowa Boas WGN 











ie. 

Brenan. 

Baspean. 
7 


complaint case. The Magistrate issued process 
‘against Mohesh Chunder Dass only. It was sought to 
‘examine Dulaladee as = witness for the defence : but 
the Magistrate, following Reg. v. Hanmante (1), 
refused to examine him. Tt was held that Dulalacee 
should have been examined as 2 witness. Tho 
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T would also mention the ease of Banu Singh ¥. 
Emperor (8). In this case many authorities ha 
been quoted, which may, however, be summed up in 
the statement appearing on page 1357 -—"The law, 
however, is well settled, and there can be no 
controversy on the point that an accomplice, if he 
is not an accused under trial in the same case, is a 
‘competent witness and may, as any other witness, be 
‘examined on oath 

It is true, as. was pointed out to me, that after 
making this staement, the learned Judges proceeded 
to discuss the matter for about five pages, and I am 
asked to hold that this shows that their statement, 
that there can be no controversy on the point, 
hardly correct ; but T take it that they were merely 
summing up the resolts of their investigation before 
iving details of 

In Bmpres v. Durant (9), where accused 
persons were being tried separately, because one was 
a Evropean British subject and the remainder were 
Natives of India, and, therefore, were entitled to a 
separate jury, it was held that Durant was entitled to 
‘all his coacevsed as defence witnesses ; and it was 
held that “the accused in clause 4 of section 342 of 
the Criminal Procedure Code means the accused then 
‘under trial and under examination by the Court.” 
Here also the witnesses were sought to be examined 
for the defence, but, as I haye said before, section 
118 of the Evidence Act makes no distinction 
between witnesses called for the prosecution and 
‘those called for the defence. 2 

‘The most recent case would appear to be thal of 
Athoy Kumar Mookerjee v. Emperor (10), in which it 
‘was held that an accused person actually under trial at 
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lich follows it void, the 
‘owner of that house could never be convicted of 
possession of stolen property. Subramania Avyar's 
‘case (5) must be held to refer to a trial of such a 





prove that the accused gave instructions for false 
hammers to be made, for sleepers, which bad been 
passed, to be butted and inierior 


therefor, and that the cost of the sleepers (? hammers), 








Chit Maung 
all that is noted against bil 
for making a false hammer. 

There is nothing whatsoever to suggest that 
either of these men is an accomplice, 

‘Appellant's counsel argued, 20 doubt, inadver- 
tently, that the Magisirats had the Police papers 
‘before him, and that he could have referred to them; 
bat this was obviously suggested in a moment when 
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winl de move. There is sothing on 
show that Hormasji, or Chit Maung, 
promised a pardon, and, even if they 
enied ta Wp pardon, they would met 
the same positica as many of the pe 

boon decored competent wiineeu in’ the 





which, he says, they have committed an 
section 213, Indian Penal Code, A reference to thi 
‘section, however, shows that the gist of it consists in 





bribed the Police, still less that Chit Maung did. 

T hold, then, that Hormasji and Chit Maung are 
‘competent witnesses against the appellant, and that 
their evidence against him must be considered. 

‘The next law point which was taken up was a 
complaint that Mr. Lamond’s complaint to Police 
only referred to an offence under section 420, 
indian Penal Code; and that it gave no specific 
etals of time and place. I do not quite fellow the 
ccideimm involved. Had Mr. Lemon's complaint to 
the Police been a charge framed by a Magistrate, or 
had it been a plaint in a Civil suit, ore would 
certainly have expected much greater detail and 
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“evidence of prejudice.” This consisted of two 
sets; one was a large bundle of copies of decrees 
‘ecently passed against Joseph ; and the other was 


| 


Its clear that these cao, in po way, be held 
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‘and the attempts to pass off inferior sleepers would 
possibly come under the same category. These 
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any rate, failed, and the 


7 
we 


part at 
appellant may have had to have recourse to a false a Vina 
hammer in order to get turoogh some of the sleepers, 
which, by trickery, or other means, he had failed to 
‘pass with a genuine hammer. 
ised was that it was perfectly 
clear that Joseph did not make the hammer himself 





the Magistrate has found them, T must acquit the 
appellant of the substantive offence, and that T could 
‘not alter a conviction in appeal into one of abetment 
of a substantive offence. It appears to me that this 
argument is entirely deveid of merit. 236 


section 302, abetment of murder under section 302, 
section 302 


paren, 


mes, 
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8% case mentioned in section 26, if the accused is 
\.\]Jowra charged with one offence, and it appears that he 
She committed a different offence for which he might 
sorter ave been charged under that section, be may be 
suitiar.3. convicted of the offence which he is shown to have 
committed, even though he was not charged with it, 
From this it is quite clear that a man, who is 
charged with a substantive offence, and nothing clse, 
can always, without framing a further charge, be 






autherity for this state- 
‘ment Is required, it can be found in the eases of Kher 
Singh v. Enperor (11); Yeditha Subbaya v. Emperor 
(12) ; and Lala Ojha v. Queen-Empress (13). 
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PRIVY COUNCIL. 
‘MAUNG DWE axp ormexs, 


* 
KHOO HAUNG SHEIN axp ormuns." 


Ath Law, tlarame— Bh of rt bir a ef gvendb 
‘= asset cera =F tat ation twee hs A eo aml 
‘Ald'e whtaer srry to fee 
ALD ren Balt Lt sepeiiven and vip grandeiéren of » 


uceane’peson are eed t nbs tt xe fe fe enclaion le 
“arta 


‘ngs ent oft epee ay be prod oe ch 8 wes 
coqubsy ws fos inkersng tr teppuret ele ot eae 
‘ears er ptt ett eve ta! ay masaed 
Sinan wt Secret 

Widen tat athe prsent cae fare oe part of mor 
“cic inthabine tole wh ter tepgpantetbe na tikes hy 
CoE enguty Sam 

‘isan Boe Maun Pe Kos and eth, 7 CR. 66) Manag Sein 
ieee Mase Th OLB, 3 bowel, 

Cosa tengy Det reyere 


Appeal to His Majestyin Council, from a judgment 
and decree (30th January 1922) of the late Chiet 
Court of Lower Burma, which reversed the judgment 
sod decree (6th December 1920) of the District 
Court of Tavoy, passed in a suit brought by the 
respondents, 

This appeal arose out of a dispute between the 
parties in respect of the estate of one Ma Shwe Kin, 
9 Burmese Buddhist, who died at Tavoy on the 27th 
January 1919. Ma Shwe Kin was a widow of one 
Khoo See Goon, a Chinese Buddhist of 
Khoo Swe Goon was married thrice ; and by his two 
previous wives Ma In and Ma Lin had 
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ws Shwe Kin, herself, bad mo issue. The defendanis- 


Macrybex appellants were a brother cf Ma Shwe Kin acd 





‘Sh a married sister and her husband. Ma Shwe Kin died 
possessed of considerable property which was her own ; 
she was also entitled to a share in the undivided 
‘state of her mother Ma Pwa Zo. 

The plaintiffsrespondents institsted a suit in the 
District Court of Tavoy (Maong Hla, Esq) which 
held that as the estale in question was not the joint 
‘state of Khoo Swe Goon and Ma Shwe Kin, but the 
separate estate of Ma Shwe Kin alone, the collaterals 
of Ma Shwe Kin excluded her step-children and 
their representatives. It further held that as the step- 
gandchildren had never lived with the deceasc: 
and did not bury her, they could not lay claim to 
her estate at all. Against this decision, an appeal was 
preferred by the plaintiisrespondents to the Chici 
Court of Lower Burma and on the matter coming 
up before a Division Bench composed of Pratt and 
Duckworth, JJ., the judgment and decree of the 
District Court of Tavoy was reversed, the learned 
Jodges holding inter alia, “ that Burmese Buddhis: 
law does apply in this case, even though the partic: 
fon one side are not Burmese Boddhists, becios: 
the estate in question is that of a Burman Buddhis: 
and the mere fact that an heir is not of exactly the 
same religion is therefore immaterial." Pratt, | 
further held (Duckworth, ., concurring) that 
whatever the nature of the ‘estate, whetber joint or 
separate, of the deceased step-pareat, collaterals 
excluded by the stepchildren and step-grm 
children ; but that in respect of an undivided sha: 
4n the ancestral estate to which the deceased nd 
right, the step-children take only a half and thc 
collaterals the other half. He alo held that in th 
absence of anything to show that the step-childr: 
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and step-grandchildren had deliberately cut them. 9% 
felves off from the stepmother, mere non-residence Mase bve 
with the deceased and failure to bury her did not 
<isqualify them from inheriting the estate, 

On this appeal :— 

E, A. Harvey, KG, and R. L, Parry—for the 
Appellants. 

G. S. Sanders—for the Respondents, 

‘The judgment of their Lordships was delivered 
by 





Lonp Doweois.—This is the case of a disputed 
succession to the property of a lady named Ma 
Shwe Kin a Chinese Buddhist living in Tavoy, who 
vas the third wife and the widow of Khoo Swe 
Goon, Khoo Swe Goon was first married to Ma 
Lin and by her be had a son now deceased and 
another son Khoo Ping Hoe, one of the respondents 
in the appeal. Ma Lin died and Goon married Ma 
In, by whom be had a son Khoo Ping Kyan, now 
deceased. Khoo Ping Kyan married and had three 
sons and a daughter, who are the other respondents, 
Ma In died, and after some years Goon married his 
deceased wife's sister Ma Shwe Kin. Goon died in 
1917 belore his third wife, who died in 1919, He 
disposed of his own property by will. 

‘Ma Shwe Kin died in 1919 possessed ‘of con- 
siderable property, which was her own. She was also 
entitled toa share of the succession of her mother 
PwaZo. Ma Shwe Kin was survived by a brother 
and a married sister. This brother, the sister and her 
husband are the appellants in the present case. 
Originally a question was raised as to whether Goon 
really ever married his third wife, but it was held 
in the Courts below that the marriage was sufficiently 
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‘established by habit and repute and no question as 
to that was raised before their Lordships, The case, 
therefore, resolves itsel! into the question, who are to 


sister om the other ? 

The case was tried before the District Judge, 
who preferred the appellants. That learned Judge 
took the view that, though in the case of Ma Gun 
Bon v. Maung Po Kywe and ancther, 2 Upper Burma 
Rulings, p. 66, the grandchildren, as descendants, 
were preferred to the collaterals, that case really 








and sister. 
‘Appeal was taken to the Chief Court of Lower 


‘Ma Gun Bon v. Maung Po Kywe and another (supra), 
It is quite true that in that. case the property in 
‘question had come from the husband to the wile 
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and that it was that property that was the subject 192 
‘of the disputed succession, but the judgment inno macxo dws 
way proceeds on that point. There is a large ™™™ 
citation of texts as to step-children, and the learned 
Judge sums up the matter thus :— * 
" These texis go to show that stepchildren are regarded 
1s heics without Timitation, except in the cass of 











stil gil to sol i cel dtl 
which are to be found in the Dhammathas, ‘Thus 
section 6 (Manugye): 
"There are four kinds of inheritance, namely, (1) that 
‘which & ebtaloalte by children, grandchildren and 
‘ereat-prandchildeen only (2) that whieh is obtain- 
able by children and stop-childes,” 
and in section 295 (Manugye), 
“The father marries again and both father and 
mother die leaving no offspring ofthe marrage. 
“The rule of partition between the step children and thelr 
stepmothers cesheirs ls a follows :— 
“The chilean all receive the whole oftheir father’s ax 
‘well 28 their stepmother’ animate and inanimate 
property. “As regards the share of inheritance to 
which the stepmother was entitled in her deceased 
parents! estate webich stil remaine undivided, het 
Step-chikiren shall cherit one half acd her ce-beles 
the remuining ball” 
‘and Manu, to the same effect —+ 
“Toe children shall inherit the property owned by the 
{father and step-mother jointly 
Once it is determined, that step-children ate 
descendants they necessarily oust collaterals, for by 
Buddhist law the property never ascendsaslongasit can 
descend. The learned appeal Judge in this case says — 
“The poiat of view of fie Buddhist law isundoublediy based 
on the commanity of interest between hosband and 
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‘wile. So trong isthe bond between them that jn the 
sbeence of natral children the bestuad's or wile's 
‘hildreo, asthe cave may be,fankas the cilires ofthe 
‘Sep-pwent in the matter of inbertance 19 the eacie- 
ton of eolateral blood relatices.” 

‘Their Lordships agree with this statement- 

‘There remains the question whether the appellants 
ace disentitled to succeed, because, first, the respon- 
dents did not live with the deceased, and, second, 
that they did not bury her. The learned counsel for 
the appellants contended that these services, which 
hhe designated by the namie of the Sllal bond, were a 
condition precedent to the allowance of a step-child’s 
right, Their Lordships cannot accept this view. 10 
the same paragraph, section 6 of the Digest of Burmese 





and this is explained thus -— 

“Amoag laymen dacbediet aad fe sons cannot inherit 
‘hee parents ete” 

‘Their Lordships think it clear that condvct can 
indeed operate 28 a disqualifcation of the right, but 
that it is in no sense a necessary qualification to 
obtain the right. ‘They agree with what was said in 
the case of Maung Sein Theve ¥. Ma Shwe Yi, 10 
Lower Burma Rulings, p. 397 -— 

Weare not prepared toamuest io he sew that a mis 
‘cto has proved that bei an ir hae Srther to prove 
{hate has not brckes of ial relation ts such = 
case a thin” 

and again p. 396 :— 

Mere nepaate residence does net sowadaya and by ise: 
‘prove or even setup an ilerense ofa breach of sl 
Telatons such a8 would deprive a child of bissighte” 

‘Their Lordships, upon the whole matter, agree 
with what was said by the learned Judges of the Cour: 
‘of appeal, that in this case there is no forfeitare. It 


Vou. III] RANGOON SERIES. 


‘would only be natural that the children, who are all 
‘minors, should live with their own mother, and for the 
same reason, they could not have been the conductors 
of the funeral ceremony. 

‘As to the hereditary property to which the 
deceased became entitled in respect of her mother, but 
which was not as yet in her possession, the judgment 
isin accordance with the texts quoted. 

In view of the fact that Buddhist law is in many 
ways obscure and the judgments are few, their 
Lordships think that it is necessary to make two 
observations in case this judgment should be used 
for the purpose of upholding propositions which it 
doesnot contain, Thestep-son here has made common, 
‘cause with the step-grandchildren and was content 
that they should share along with him. Their Lord. 
ships pronounce no opinion as to what would be the 
result in a contest between the step-son and the step- 
‘grandchildren ;but either orboth are enfitled to exclude 
the appellants, Further, though the whole theory of 
succession depends upon the strict Buddhist view 
that intestacy is compulsory, this has so far heen 
impinged upon that a Chinese Buddhist is allowed 
to test ; which accounts in this case for Goon's will 
a to his own property. 

‘Their Lordships will humbly advise His Majesty 
that the appeal shall be dismissed with costs. 


Solicitors for the Appellants—Heny Hisury & 
Sox. 
Solicitor for the Restonients—A. M, BRAMWELL, 
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28 Mad Afi 
Leong-—tor the Appellants. 

Maung Ni—for the Respondent. 

Goorusy, J.—Ie this matter the appellants appeal 
against an ‘order passed by the District Court, 
Hanthawaddy, under section 4762, Criminal Proce 
ure Code, charging them with the offence of 
corruptly using as geavine evidence in Suit No. 20 
of 1923 of the Subdivisional Court, Tuonte, two 
documents (Exhibits 1 and 2), which they knew to 
be false or fabricated—an offence which is punishable 
tunder section 196, Indian Penal Code. 

Application bad previously been made to the 
Subdivisional Coart for sanction for their prosecution 

© Gilt Naan Agpal Na of HH nasal Ge der oe 
pee md acaneny mt Mec Betts 
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in respect of the same offence ; but this was rejected : 
and it was on appeal from the Subdivisional Court's 
‘order that the order now complained of was pasted. 
It appears that the suit in the Subdivisional 
‘Court was suit filed by the respondent against the 
appellants for the cancellation of these very documents, 
‘which are registered sale deeds, upon the allegation 


that they had been executed by the respondent in 
consequence of the false and fraudulent representa- 
tions made to her by the appellants, and it was 
after obtaining a for their cancellation upon 
this groond tat she applied for sanction for the 
appellants’ prosecution under section 196, Indian 
Penal Code. 

It is an essential element of the offence charged 
that the documents should have been corruptly ssed 
or attempted to be ssed as true or genuine evidence: 
Now it is apparent from the mature of the suit filed 
by the respondent that the production of these 
documents was a necessary part of her claim to 
have them delivered up and cancelled. And in 
furtherance of this she took steps to obtain dis: 


covery from the appellants and subsequently, in the 
course of her own examination-in-chief, the appel- 
lants were called upon to produce and did produce 
the documents in question, which they had, as in 
duty bound, disclosed in their affidavit of documents. 








user of the documents by the appellants as evidence 
at all. They disclosed the documents in compliance 


Judge v. Ramammal (1). 
Its argued further that, since they have sworn 
in evidence that the documents were genuine, it 


of the Madris High Court in the case of Re 
Muthiah Chetty (2). 

For these reasons this appeal must be allowed, 
‘and the order of the District Court set aside. 
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Indian Stamp dct (1 of 89, section 12—Crosemard made oe sath 
‘Meaning of ema on” 

Acromenart, mate cq the stamp by an Uterteperion, ninaeaon 
As shmowledgmen, costes 29 tect! cancelation of Be Sam 
‘lar he proisins o secton 1 of he Stamp Ack 

al: Caramal Foal, Bom 302 Pirbhardrav, Bhima. 24 Ber 
“adit from 

‘Mestaten St ifr Mihman Steamship Comper, Lisi, 18 
‘ines LR e—felewnd 


Vertannesfor the Applicant. 


Goorsny, J—In this case the applicant seeks to 
revise the judgment and decree of the Third Judge, 
Rangoon Small Cause Court, decrecing a suit upon 
a promissory-note for Rupees eighty-one against him 
fon the ground that the stamp on the promissory- 
note not having been duly cancelled, in conformity 
with the provisions of section 12 of the Stamp 
Act, the promissory-note must be deemed to have 
been unstamped in accordance with that section, and 
‘was, therefore, inadmissible in evidence, and should 
have been rejected and the suit dismissed, 

This objection does not appear to have been taken 
at the trial of the suit, nor was it definitely raised 
in the petition first filed in revision in this Court ; 
‘but it seems to have been argued, when theapplication 
‘was fixed for admission, and amended grounds have 
since been filed by leave, which make it, in effect, 











39 


INDIAN LAW REPORTS. = [Vou II 


Tt appears that the applicant, who was the 
defendant in the suit, is illiterate and cannot even 
sign his uame. His petitions, therefore, bear his X 

and the summons, with which he is said to 
wwe been served in the suit, was similarly marked 
with aX. The stamp on the promissory-note in 

i ewise a X mark on it ; and it is contended 
that this is not an effectual cancellation of the stamp 
within the meaning of the section. 

‘That section provides (int«r alia) that the person 
executing any instrument on any paper bearing an 
adhesive stamp shall cancel the same “so that it 
‘cannot be used again” ; and sub-section (3) provides 
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drawn across the stamp did not effectually cancel 
it, the learned Jadges being of opinion that there 
was no difference between “a small ink line” and 
“two lines.” 

With the greatest respect to the learned Judges, 
who constituted the Bench in the Inst-mentioned case, 
ft seems to me that it is a question of degree, and 


‘cancellation of the stanip, it is dificult ‘0 see wl 
‘else such a person could do. 

In my opinion, however, the stamp in question 
‘was effectually cancelled within the meaping of 
the Act, and the promissory-note properly admitted 
in evidence. And it, therefore, follows that this 
applicatice fails, and it'is accordingly dismissed. 


(Soe, XV, Tes Law Rapa ge eS. 
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‘This was a reference made by the Sessiong Judge 
of Mergui to the High Court in its Revisional juris- 
diction with a recommendation that the order of the 
Special Power Magistrate, Mergui, committing the trial 
Of the respondents to the Sessions Court be quashed, 
the learned Sessions Judge being of opirion that 
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Browx, J—The Sessions Judge, Mergui, had 
‘referred to this Court the proceedings in which Ishahat 
and one have been committed to stand their trial 
Defore bis Court, with a recommendation that the 
‘commitment order be quashed. The recommend- 


J 
[ 


sentence. There is authority for this view in the case 
of Queem-Empress v, Kayemullal Mandal, (197) 
TLR. XXIV, Cal, page 429. This case wa® 
followed in the Allahabad case of Emperor v. 
Bindeshari Goskein and others, (1918) LLRy Ally 
this later case, no further 

rere given. The contrary 
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provisions of Chapter XX1 of the Code of Criminal 
Procedure. That chapter deals with the precedure 
to be observed by Magistrates in the trial of warract 
AGSEE cases. Chapter XXIV contains general provisions = 
cox. '0 inquiries and trials, and section 347 which appears 
‘ers in that chapler specifically lays down that ‘if in cn 
inquiry before a Magistrate or in any trial before 
Magistrate before signing judgment, it appears to him 
at any stage of the proceedings that the case is one 
which ought to be tried by the Court of Sessicas or 
High Court, and if he is empowered to commit for 
trial, be shall commmnit the accused under the provisiors 
hereinbelore contained.” This section is couched 
in general terms and gives the Magistrate very wide 
powers. ‘There is no suggestion that the only possible 
reason for a competent Magistrate to commit a case 
is that he will not be able to pass 2 sufficiently severe 
sentence, and if that were the intention of the Legis- 
lature, it is extraordinary that there should be no 
indication of thisin the section. Section 206 provides 
for the committing to the Court of Sessions for trial 
for any offence punishable by such Court. And under 
the provisions of section 207 the Magistrate is bound 
{0 adopt the procedure laid down for inquiry with a 
view to commitment whenever in the opinion of the 
Magistrate the case ought to be tried by the Court of 
Sessions, This discretion clearly cannot be limited 
bby the provisions of section 254 which apply only 
when a comparatively late stage of proceedings under 
Chapter XXI have been reached. If the Magistrate 
decides under section 207 that the case is one which 
‘ought to be tried by a Court of Sessions then he must 
adopt the procedure laid down by Chapter XVII and 
not the procedure prescribed by Chapter XXI. Section 
254 can, therefore, have no application whatever in 
such 2 case. It is to my mind quite clear that if 
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proceedings will be retumed to the Sessions Judge 
to be dealt with according to law. 
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® 
‘Mas E. FOWLE axp oxe.* 





9 MLR, 123 ;d00h Mandan y, Roth § Ally WEP 
Patel—tor the Applicants. 


Goorney, J—This as an application to revise a 
jedgment of the Chief Judge, Court of Smali 
‘Causes, Rangoon, dismissing the plaintiff's suit 
against the respondents for the recovery of the 
‘balance of the price of goods sold and delivered to 
‘one E. Fowle. 

It appears that during the pendency of the suit 
the defendant, E. Fowle, died, and upon application 
made to it the Court directed that the respondents, 
‘who are the widow and the brother of the deceased 
defendant, be brought on to the record as his legal 


representatives, 
It is admitted that the deceased defendant died 
intestate and that no representation has been taken 
‘Go Beciee Yo 10 1 aguante domes WBS Come 
cont Eamon Ge egret 1 
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out to his estate, It cannot be disputed that, the 
deceased defendant was, and the respondents are, 
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the property of am intestaie’s estate can be esiab- 
Hished in Coart oaless Letters-of-Administration 
have been first granted (secticn 190, Succession 
Act), 

The case of Sukh Nandan v. Rennick (1) and 
Framji Dorabji v. Adarji Dorabjé (2) are in point 
and in keeping with the opinion expressed in 
ruling referred to by the lower Court of P. L, 
firm v. Stacey (3). 

For these reasons this application fails and it 
‘must accordingly be dismissed. 


APPELLATE CIVIL, 
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17th October 1923, i.e, only eighteen 

that os the, Criminal ‘Plocedce Onde’ sow siands, 
sanction to prosecute cannot now be granted under 
BB Canis ie 19th November. noted in 


section 195, He ordered notice to issue to the 
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a 
A 


50 


ffpune 





I do not think it is necessary to ‘ase 
esti nica orlcce vate Ce twaned ene 





‘Vor. II] RANGOON SERIES. 


that it is the Jodge alone who tries the case who can 
summarily, and at once, send the case for enquiry 
(o the nearest Magistrate.” 





195 sanction covld be granted subsequently and by 
the successor of the Judge who tried the case, 
‘quoting Dharamadas Kamar v. Sagore Santra ($) a8 
authority for this. 

that case and in the others mentioned show that they 


were moved by similar considerations in arriving 2t 
their decisions. 
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made formerly under section 195 and I see no 
reason whatever why on such an application action 
should not be taken by the successor of the Judge 
who tried the case. 

‘On the question of delay there bas not in my 
opinion been any under delay in filing the application 
inthis case, It was filed in little over a fortnight 
and that it was in the first instance misconceiveds 
was the fault of the pleader. It may be added in 
excuse for him that the amendments to the Code 
hhad then been in force for only some six or seven 
weeks. 

Ta my opinion, therefore, there is no ground in 
for interference in this case, as regards the first 
appellant. 

‘On the facts also I see no ground for interference, 

I would therefore dismiss the appeal of the first 
‘appellant Maung Shwe Phe- 

T would allow the appeals of the remaining 
appellants and, under section 4768, Criminal Proce 
dure Code, direct that the complaint as against them 
be withdrawn, 

Mavxo “Grt, J—I concur. I should like to note, 
however, that in such cases applications should be 
made promptly. In the special circumstances of this 
case, I consider that the application was sufficiently 
prompt. 
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N.C. Sen—for the Appellant. 
Doctor—for the Respondent. 


Youno axp Brows, JJ.In our opinion the 
learned Judge on the Original Side was perfectly right 
in holding the condition of the bond to be fulfilled, 

‘The condition was to produce the judgment: 
debtor before the Court on the 14th of December 
1923 or at any time that he was called on to do 
so. Ifhe did that it was provided that the obligation 
should be void. The sureties did produce the 
judgment-debtor before the Court and no order was 
made for his ferther appearance, The condition of 
the bond was therefore fulfilled. 

‘The recital however provided as follows: “' Where- 
as...» . « it was directed by this Court 
that the execution of the decree should be further 
stayed for three weeks upon the defendant getting two 
chek actianens Appa Xo 39 a 196 agsen ie dee fe 
ligh Cont of fan at angoon cathe Orga ice in Gl Rega 
Rebaotio 
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sureties to enter into a bond for the de 
and costs forthe appearance of the said defendant at 





‘should appear before this Court on the 14th December 
1923 or at any time he was called on to do so, 
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‘Rosinsox, C.J —The appellant, Ngs Wa Gyi, and 


xacWson two others were arrested on charges of kidnapping 


es 
veerenca, 


and murder, Nga Wa Gyi was tendered pardon, 
which he accepted, and he was examined as 3 
witness at the trial of the other twe accused. On 
the conclusion of that trial the District Magistrate 
ordered the Police to prosecute him of the original 
offence, He overlooked the provisions of section 
339 of the Code of Criminal Procedure. The accused 
‘went before a Magistrate, who also overlooked those 
provisions, The Magistrate committed Nga Wa Gyi 
fo the Court of Session on charges of murder, etc, 
On the case coming up for trial, the learned Sessions 
Judge noticed the absence of the certificate from the 
Public Prosecutor. The Public Prosecutor desired 
time to see if he could make the necessary certi- 
fication, and the trial was accordingly adjourned. On 
the adjourned date, a certificate was fled and: 
by the learned Sessions Judge, and the trial proceeded ; 
in other words, the learned Sessions Judge accepted 
the commitment a8 an irregular commitment in 
exercise of the powers conferred by section 532 of 
the Code. He convicted Nga Wa Gyi under section 
365, and sentenced him to seven years’ rigorous 
imprisoament, Nga Wa Gyi has appealed, and the 
‘question, whether the commitmentis illegal, having been 
made without acertiScate, has been referred toa Bench. 

“The authorities naturally refer to cases concerned 
‘with the absence of sanctions that were required by 
the old Code, bat the principles governing the matter 
are moch the same although it would not necessarily 
follow that the absence of a Public Prosecator's 
certificate, under section 339, is as fatal a defect as 
the absence of a sanction. 

In the first place, it most be pointed out that, 
what section 339 lays down is that wheres person who 








‘essential or_by giving false 





‘case referred to the High Court at Madras (1), 
it was pointed out that an enquiry before a Magistrate 
is not trial, the trial itself taking place before 
‘the Sessions Judge at a later stage. This is important, 
for the certificate of the Public Protecutor is only 
‘required for the trial of » person who has accepted the 
tender of the pardon. 

‘Coming now to the authorities in reference to cases 
of sanction, the first case that I will reler to is 
of Queca-Emprassv. Morton (2). There 2 magisterial 
enguiry was held without the previous sanction 
required by section 197 of the Code of 1882, and it 
‘was held that proceedings were irregular and without 
jurisdiction and that the sanction subsequently 
Tt i So 
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8% obtained was of no effect ; but it was further held 
ecwa0n that the Jadge presiding at the Sessions had 


me 
ire 


nevertheless power in his discretion to accept the 
‘commitment and to proceed with the trial of the prisoner 


nogmeom under the provisions of section $32. That case was 


followed in the case of Qucen-Empress ¥. B. G. TWak(3). 
Agin in Dilan Singh v. Emperor (4), it was 
held that a conviction by a Court of Session cannot 
beset aside simply on the ground of defect in the 
initiation of proceedings in the commitment Court, 
or on the ground of some irregularity in the 
‘commitment proceedings, more especially when that 
point was not raised in the lower Court, and it 
was beld that section $32 would care such 3 defect. 
Morton's case was again followed. No reference, 
however, was made to an earlier decision of the same 
Court in B. K. Ghose v. Emperor (5), in which it 
‘was beld that there being no complaint under 
section 121 of the Penal Code, authorised by 
the Local Government, or in fact preferred, the 
Magistrate had no power to commit thereunder, and 
that the defect was not cured by a subsequent order 
obtained while the case was before the Sessions Court, 
It was further held that section $32 did not cure 
the defect. That, however, was a case of an order 
‘under section 196 of the Code, and, im the complaint 
that was filed, a number of sections were actually 
specified, but section 121 was not amongst them. 
‘The case can, therefore, I think, be distinguished. 
‘There is one other case, wiz. Emperor v. B. V. 
Nadgir (6). The enquiry into the case was instituted 
‘and the bole of the evidenc: was taken in the 
absence of sanction to prosecute. The Magistrate 
committed the case to the Sessions Court and the 
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commitment under section $32, theaccused not having. 
‘been injured thereby. And in that case, objection 
was taken before commitment. See Queen-Empress v. 
Reddy (7). Having regard to the weight of authority 
and to the wording of section 339, I am of opinion, 
that it was open to the Judge, 

to accept the commitment even if it was irregular. 


[ 
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18 ground, more particularly, as no objection had been 
Muon taken cither before the ‘Magistrate or before the 
kiss. Sessions Court even after the point was brought 
78% prominently to notice. We will now proceed (o 
‘ele dispose of the appeal on the merits. 
Cuxuirre, JI concur. 
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Sanyal and $, Mukerjee—for the Appellant, 
Kale—for the Respondent, 


Prarr, |—Plaintiff sued ia the Township Court 
to recover Rs. 192-120 advanced on a mortgage of 
land, which was subsequently made over to the 
decree-holders in Civil Regular Suit No, 314 of 1914 
of the Township Court, Taungtha, by order of the 
Court on October 6th, 1917. 

The Trial Court found the mortgage proved and, 
as the security was lost to plaintif, granted a decree 
for the money advanced. 

‘On appeal the Judge of the District Court held 
that, althoogh the mortgage purported to be usvfruc- 
tuary, as a matter of fact it was not, because plaintiff 
never obtained possession of the land. 

Plaintis’s case was that defendant after the 
‘mortgage remained in possession of the land as 
lessee and there was some evidence to this effect. 
Plaintiff was also made a party to the previous suit 
‘because of his connection with the land. 

I see no reason to doubt that plaintiff was in 
constructive potsession at the time of the previous 
‘suit and in any case the deprivation of the security 
for the mortgage would give plaintiff 2 cause of 
action for the recovery of the principal. The District 
Court, however, held that Article 116 of the First 
‘Schedule to the Limitation Act applied, and that the 
period of limitation dated from the execution of 
the deed of mortgage. The suit was accordingly 
dismissed as time-barred. Assuming that the view 
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which plaintif was deprived of his security and that 

‘was on the 6th October 1917, when # 
holder in the previous suit was placed in possession, 
If Article 120 of the First Schedule to the 
be 
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Jogarnath (2). 

The Lower Burma ruling cited by 
the lower Appellate Court not 
view taken by him on 
‘The suit was not on the face of it obviously barred 
by limitation and the lower Appellate Court did not 
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ciated in Umichamar v. Ahmad (1) and Ram Jewan v. 
the 
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Decter—for the Petitioners. 


Goorasy, J—In this matter the petitioners seek 
to revise am order pasted by the District Court of 
Jnsein setting aside a dismissal order passed in Suit 
No, 13 of 1924 of that Court and restoring that suit 
to the file. The present application is uncontested, 
be respondents not now appeari 

It seems that daring the pendency of suit above 
referred toy the respondents, who were the plaintifis, 
‘were directed by an order of Court passed under 
Order XI, Rule 12, Civil Procedure Code, to make 
discovery'on oath of the documents which were or 
hhad been in their possession relating to the matters 
in question. They failed, however, to comply with 
this direction, although the case was adjourned on 
‘three occasions to enable them to do s0, and in fact 
failed to put in any appearance, with the result th: 
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of the Court under Order XI, Role 12, and the suit 
dismissed for their default in this respect under Order 
XI, Rule $1, Civil Procedure Code. Such an order 
was a and was appealable uoder Order XLII, 
Rule 1 (f), Civil Procedure Code, and the plainttis! 
(respondents’) remedy was either by way of appeal 
or perhapt by way of review. 

‘A Court's powers to set aside decrees are those 
that are given to it by statute and to apply a Rule, 
which could have no application, was clearly irregular 
and the order passed in such circumstances mast be 
held to have been withoot jurisdiction. 

It, therefore, seems to me that the onder of the 
District Court must be set aside and the dismissal 
order restored, this application being allowed—aith 
costs two gold mohurs 
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Kyass Htoon—for the Appellant. 
AE. C. Naidu—for the Respondents. 














Goorasy, J.—This isa second appeal under section 
100, Civil Procedure Code, in which the appellant 
seeks to set aside the judgment and decree of 
the District Court, Pyapda, confirming the judgment 
and decree of the Subdivisional Court, Kyaiklat 

The respondent sued the appellant in the Sub- 
ivisional Court to have it declared that a decree 
‘obtained by the latter in suit No. $4 of 1916 of that 
Court had been obtained by fraud, and that the bond 
the appellant had sted, and which the 
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respondent was said to have executed at Kyaiklat on 
the 15th October 1910 was a forgery. He fusther 
alleged that, at the date of that suit, he was living 
at Rangoon to the knowledge of the appellant and 
not at Kyaiklat; that he was never served with a 
summons in the suit ; that the appellant had supported. 
is claim by false evidence, and thereafter had 
fraudulently executed the decree he had so obtained 
by attaching and selling properly belonging to the 
respondent in his native country (India). 

‘Both the lower Courts have found in the respon- 
dent’s favour, and decreed his suit as claimed. 
‘And it is contended, on behalf of the appellant on 
this appeal, in order to bring it within the purview 
of section 100, Civil Procedure Code, that the 
lower Courts have acted illegally, and that the suit 
will not lie. 

“This objection, as a matter of fact, was taken in 
the Court of first instance, but it was over-ruled vpon 
the authority of Nga Yan v. Nga $0 (1). 

‘The contention put forward, in effect, is that a 
suit will not lie to set aside a decree obtained by 
fraud, unless that fraud is extrancous to the suit and 
all matters and questions, which have already been: 
adjudicated upon at the frial of that suit. And the 
reason for such a rule is obvious, If it were other- 
wise, it would still be open to a defendant to bring a 
fresh suit upon new allegations of fraud and subor- 
nation of perjury to set aside the decree obtained by 
the plaintiff, and the plaintiff thereafter could do the 
same, and so the parties might go on alternately 
aad infinitum, 

‘This question has also been the subject of more 
recent judicial decision in K. E. Musthan v. Mohendra 
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Nath Singh (2); but the principle adopied and the 19 
test applied are invariably the same the question for Sra 
‘determination being whether the fraud complained of Siz 
what had already been adjudiceted 
‘pon or not. If it was, then the suit will not lie ; 
if it was not, it will, 
it is obvious that, in the present case, no 
part of the resfondent’s allegations had ever been 
previously adjudicated upon. The suit was disposed 
of ex-parte, and was undelended, in consequence 
(so it is found), of a fraudulent trick, resorted to by 
the appellant,” whereby the summons was never 
served upon the respondent. He did not apply to, 
set aside the ex-farte decree, as he might have done 
89 that there was mot even an adjudication upon 
these allegations of bis and in this the case is 
distinguishable from the one reported in 1 Rangoon. 
‘And the cate of Abdul Mozumder v. Molomed Gazi 
Chowdhry (3) is authority for the proposition that a 
suit will lie to set aside an t-farte decree impeached 
on the ground of fraud, although application has not 
‘been made to have that decree set 
1 hertorey appears to me that the appellant 
has failed to bring himself within the provisions 
tection 100, Gril Procedure Code, and teat being 
30, his appeal must he dismissed with costs-three 
gold mohurs. 


(Gah tan Lam apa, Yangon, p30, 
{3} pe) tna La Reporte, Xt Cant 9 08 
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her will, and proceeded to frame a fresh charge under 
section 366 against the appellant of kidnapping a woman ©. 
that she might be forced or seduced to illicit intercourse. 
To this charge be called on the appellant to plead, 
and examined him upon it and allowed him to call ¥ 
fone witness in defence. 

It seems to me that in so trying the case himself 
the leaned Jadge exceeded the powers conferred on an 
Appellate Court by section 423, This section empowers 
him inter alia to reverse the finding, and order the 
accused to be either retried by a Court of competent 
jurisdiction or committed for trial. A charge under 
section 366 is triable by a Court of Session only antl 
under section 193 only on commitment, therefore tht 
learned Jodge should, after setting aside the conviction, 
have ordered the accused to be committed for trial 
‘when he would have been tried before a Court of Sessioh 
th the aid of assessors, If he had not tried him, but 
imply altered the finding and maintained te sencence, 
there is abundant authority for holding that such 
alteration is not permissible, where its effect would 
be to convict the accused, on his appeal, of a chargeto 
which he had never pleaded and which involved 
different clements and different questions of fact from 
those involved in the charge to which he had pleaded. 
‘Thus in Emperor v. Sankharam Garw (1) an exactly 
parallel case where the Sessions Court had set aside a 
‘convicti m for rape on the ground of consent and the 
Sessions Judge had, without trying the accused himself, 
‘merely altered the charge and convicted the accused 
under section 36, it was held that it was incompetent 
for a Judge in appeal to alter a charge under section 
376, Indian Penal Code, to one under section 366 of 
the Code, because a charge under the latter section 
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involves different elements and different questions 


6.6, ea of fact from a charge under section 376. 


In the trial as held there was no evidence that 


BATION the girl was under the care and in the keeping of 


Youw J. 


her mother or any one. Her mother was called and 
said that she was a beggar residing at Kayan and 
merely produced her daughter's horoscope ; the 
daughter said she was also a beggar but residing at 
Pazundaung. 

‘The conviction therefore under section 366 could 
not stand in any event. The Assistant Government 
Advocate, without attempting to defend the procedure 
of the Icarned Sessions Judge, asked me to restore 
the conviction for rape, but that would be to convert 
‘an acquittal order into one of conviction without an 
appeal having been preferred from such acquittal 
course forbidden by section 439%, sub-clauses (4) 
and (5). 

‘The acquittal order must stand unless and until 
Government appeals against it, when it can be 
‘considered, 

The rest of the order must be set aside and the 
accused discharged, and I express no opinion as to 
further proceedings being taken under section 366 
for kidnapping or abduction. 
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Thet Tun—tor the Appellants. 


Brown, J-—The appellants, Mating Din and Maw 
‘Htaw, obtained a money decree against Maung Taw 
and Ma Khin Zs, In execution of that decree they 
‘attached a house and land. The respondent, Ma Hin 
‘Me, filed a suit for a declaration that this bouse and 
land belonged to ber. The trial Court passed orders 
ismissiog the suit with costs, Ma Hain Me appealed 
4o the District Court, and the District Court passed 
‘orders to the eflect that, “This appeal is, therfore, 
allowed with costs in both Coarts.” = 
pet Ga Sent Argel a OS of ae eee 
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‘The original decree-holders have now filed a second 


aaineDs appeal in this Court. The house and land in question 





were in the possession of the judgment-debtor at the 
time of attachment. The burden of proving title, 
therefore, rested with Ma Hnin Me; but Ma Hnin Me 
has proved that by a registered deed of sale, dated the 
43rd of August 1921, this property was sold to her by 
the judgment-debtor. 

‘The trial Court held that, as Ma Hnin Me is the 
daughter of the judgment-debtor and did not prove any 
payment of any consideration for the sale, the sale was 
‘fraudulentoneand could notbe upheld. | Thelearned 
Judge of the trial Court referred to the ease of Tha Dice 
v. ALLV-RS, Allagotta Chetty (1). In that case the 
judgment-debtor had executed a deed of sale in favour 
‘of his brother. It was found as a matter of fact that 
the judgment-debtor’s object in executing the deed was 
to avoid payment of his debts, and it was held in the 
circumstances that it could be presumed that the sale 
was a collusive one. 

In the present case, the plaintiff is the daughter of 
the judgment-debtor, but otherwise the circumstances 
Ate entirely different from the circumstances in Tha 
Dwe's case. In Tha Dwe's casey at about the time of 
the execution of the conveyance, the debt, for which 
the decree-holders obtained a decree, was being pressed 
for payment, In the present case the document was. 
‘executed on the 3rd day of August1921. Thedecree- 
holders did not file their suit for recovery of their 
money until Apail 1923, and the promissory-note, on 
which they sued, was not executed till February 
1922, some six months after the execution of the sale 
deed. One witness states that the consideration for 
this promissory-note was an old debt ; but there is no 
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evidence to show that the judgment-debtors were being 
pressed for the debt at the time of the execution of the 
sale deed, Aspointed out in the case of K.Y.K.M.Chelly 
¥, SIN.V-R, Chetly (2), itis not necessary that a person 
claiming title under a duly registered deed of sale 
‘should prove as against a third party that the consi- 
derations stated did pass. A passage from the case 
of Chinnam v. Romachondra (3) cited in KY.KM, 
Chetty’s case russ as follows:—" Prima facie when 
the of a mortgage or other conveyance is 
Proved—and bere apparently it was proved and not 
denied by the mortgagee—further evidence is not 
required to show that the purchaser has taken the 
interest which the document purports toconvey. Itis 
‘not necessary for him to prove as against a third person 
that the consideration passed, and proof that the 
consideration mentioned did not pass, is of no avail to 
show that the interest which the instrament purported 
‘convey was not conveyed to the purchaser. Such 
proof is only important, when taken with otber 
Circumstances, it tends 9 show that the instrument 
‘was a mere sham not intended to convey any interest 
to the ostensible purchaser at all.” 

‘The sale deed in the present case is proved to be 
duly executed; there is nothing on the face of it 
to suggest fraud, and the burden of proving fraud, 
therefore, rests on the appellants ; and it is impossible 
to hold that, from the circumstances of the present 

‘ase, fraud can be 

Fhe plant ey that ber farther owed hermoney, 
and that that was why the deed was executed. As T 
hnave said, the deed was executed six months before the 
Promissory-note in execution of which the appellants 
obtained their decree. 
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Itis not suggested that Burmese Buddhist parents 
it children, and the only 
suspicious circumstance in the case is the relationship 
between the parties. That, by itself, is entirely 
insufficientto establish fraud. | Tagree with the District 
‘Court that the plaintiff suficiently established her case. 
Ithas been suggested that the case might be sent 
‘back for further evidence ; but [ can see no ground 
for that, ‘The defendants were given ample opportunity 
{n the trial Court of proving fraud. 
1 dismiss this appeal summarily. 
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Chattarji—for the Petitioner. 














Care, J.—An order of restriction bas been passed 
‘against the. petitioner under section 7 of the Burma 
Habitual Offenders’ Restriction Act. His appeal was 
tata Revie So 1H of WH fom tbe ore of Se Sax 
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dismissed by the District Magistrate, Myingyan, and 
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‘of three years was duly ‘entered. I have no doubt 
that the petitioner was fully aware of the fact that 
the proposed restriction order was for the same term 
and that no faitore of justice has in fact been 
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lid down by their Lordships of the Privy Council 
in Subrahmazia Ayyar’s case (25 Madras, 61), and one 
‘not justified by the terms of that jodgment. 

Bot I am confronted by the decision in Parsedaw 
¥. King-Emperor (2 Rangoon $14), in which one 
Judge of this Court has lid it down that the omission 
to state the term in the preliminary order does render 
the whole proceeding void. I am bound, if the cases 
‘cannot be distinguished, either to follow that decision 
of refer the question for decision by a bench or & 
full bench. 

J think, however, that the cases can be distin~ 
guished, That was a Lower Burma case and this is 
from Upper Burma and the Upper Burma Criminal 
Justice Regulation applies. Clause XV of the Schedule 
to that Regulation goes considerably farther than the 
Code itself and provides that “a finding, sentence 
‘or order shall not be reversed or altered on appeal 
oF revision on account of any irregularity of procedure 
venless thq iregularity has occasioned a failure of 
justice.” 

‘That provision is in my view sufficient to bar any 
interferenge in this case. 

‘The application is therefore dismissed. 
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Paar, J.—Phaintiffs as surviving descendants of Ma 
Min Sin and Ma Kin, daoghlers of Po Kyu, deceased, 
sued Ma Tok and other representatives of Ko Hmo, a 
son of Po Kyu, the son of Ma Kin and others, for 
possession of half the estate of Po Kyu on payment 
‘of Rs, 750 being half the charges incurred by Ma Tok 
‘on litigation for recovery of the estate, 

Plaintifs’ case was that Ma TOk held the lands 
‘on behalf of the co-heirs subject to discharge of the 
lien, which she possesses by reason of the expenses 
incerred by her oa litigation ia connection with the 
estate, 

In suit Po Ka sucd Ma Tok and 
‘other representatives of Ko Hima for one-fourth share 
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‘of the estate of Po Kyu and obtained a decree. The 
‘suit went up to the Court of the Judicial Commis- 
‘sioner, who held that Ma Tk had admitted Po Ks's 
(Bete interest im the suit lands, and that Po Ka had proved: 
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In Nge Thet Tha v. Mi Kye Gyt (1), it was baie 
down that where an adjudication between the delen. 
dants is necessary to give an appropriate relic! to 
plaintifls, there must be such am adjedication, ard in 
Such a case the adjudication will be rex judicata 
‘between the defendaots as well as between the phintif 
and the defendants ; but for this effect to arise there 
must be a confict of interest between the defendants 
inter se. Uhave studied the judgment of the learned 
Judicial Commissioner in Civil Appeal No. 404 of 1915 
‘and it is quite clear to my mind that there was no 
adjudication as between Ma Tok and the plaintifis in 
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The learned Judge distinctly used the expression 
that as against Ma Tok and her children, Po Ka was 


Narayan v. Narayan Maboder (3), 
«cia that there must be a judgment defining the righis 
and obligations of the delendantsinter se. This ruling, 
was followed by a Bench of the High Court at Lahore 
in Mebra ¥. Desi Ditla Mal (4), and it was pointed 
cout that without necessity = jodgment will not be 
res yudicata as between delendants. 

‘A similar view was taken by 2 Bench of the 
Rombay High Court in Gangaran Baltrishna . 
Varadeo Dattatrya (5). 

T have no doubt that the law on the subject is 
correctly Isid down in the judgments cited and that 
the conditions necessary to make the subject matter of 
the present suit res judicata have not been fulélled. * 

Tt may be a legitimate inference from the 
sent of the Judicial Commissioner in thesuit between 
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5 Po Ka, the plaintiffs in the suit now under appeal 
xzqie and the defendant Ma Tok, that the property in suit 





‘the estale and given a share but failed to do so. 
‘The appropriate article for suits against co-heirs 
for a share in the corpus of an inheritance i 123. 
Thave little doubt that, tad the applicability of Article 
123 been urged before the Jodicial Commissioner, the 
result of Po Ka's suit would have been different. 
‘Assuming that when Ma Tek obtained the estate 
by litigation, she was willing to give the heirs their 
legal shares on receipt ‘rom them of a proportionate 
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share of the expenses incucred by her, and that she 
seas legally bound to do so, yet there must be a 
limit to her willingness and to her obligntion, 

‘She cannot be expected to bold the estate for 
ever at the will and pleasure of the other heirs or 
‘their representatives. 

The right to pay off a portion of her lien and 

obtain a share must be exercised within a reasonable 
time. 
Tam not prepared to hold that there was joint 
possession or that Ma Tek was merely a trustee for 
‘the plaintiff, The learned Judicial Commissioner 
atiached more importance to the admission of Ma 
Tox before the Settlement Officer in 1912 that Mi 
‘Yin, first phintif, is ioterested in the estate, then I 
am prepared to give. It cannot be treated os an 
enquulifed admission that plaintifis bad a subsiating 
right to a share in the estate. Ma TOk may bave 
‘aid that Ma Yin had an interest, bot she did not 
‘know the law of limitation, and ber statement can- 
not be construed as an admission that Ma Yin still 
thad a legal title enforceable in Court. 

Ik seems to me it would be iniquitous after Ma 
‘Tok had peaceable possession of the estate for thirty 
years, having reccvered it by litigation at ber ows 
‘expense, to allow other heirs to step in now and 
‘obtain 2 share, when they have slept on their rights 
for 40 long. 

If theis rights were conceded, no holder of ancestral 
estate which he had recovered or redeemed, would 
‘be sale 80 long as covheirs, or their legal representatives 
survived, nor would his successors apparently until 
there has been an overt act rendering the possession 
adverse to the co-hei 

‘The doctfine that an heir, who redeems or recovers 
ancestral esate with the consent, express or imolied 
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‘of the corheirs holds on their betalf can be pressed 
100 far. 

In the present suit, however, plaintifls have been 
held by both the Courts below to have failed to 
prove their claim on the merits, As I have held 
that the subject matter of the suit is not res judicata, 
the appeal must therefore succeed apart from the 
question of limitation. 

Tet aside the finding and decree of the District 
restore the decree of the Subdivisional 
costs 


APPELLATE CIVIL, 
Before Mr, Setice Pai. 
MAUNG SET KHAING 


v 
MAUNG TUN NYEIN aso 1Wo,* 


Matnsnsfosc!ion— Pree aoe ey to fate cm pitnan's righ 
"toa of «der tart Une oft ui mt anette 
raced pow manors fn oact fre Ve wen 





‘Goi Leathe (900) AC, 485d. 


Pratt, J.—The defendant in the trial Court was 
working the Tongyi Fishery of which his son was 
lessee. 

‘The defendant bad himself purchased the lease 
of the fishery for two years previously. 

See Cr Seco Agent HS 9 Mama. 
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He found the plaintiffs fshing in a channel, which 
he baled lab he Paka Yo formiogs cto Ba 


police prosecuted for theft and the result of 
the trial was thai theaccused, plaintifls, were acquitted. 

The plaintifs sued for damages for malicious 
prosecution in the Township Court. 

‘The trial Court held that as the defendant 
believed that the *Yo" was the Pabka Yo and part of 
hhis Gshery, there was reasonable cause for his 
complaint. 

It also found that there was no malice on the 
part of the defendant and dismissed the suit. 

‘On appeal the District Court held that the 
defendant, had be made any inquiries belore reporting 
to the police, would have found that the water in 
‘which the plaintiffs were fishing was no part of his 

‘The learned District Judge found accordingly that 
the prosecution was instituted without reasonable 


i 


‘As, however, the mere institution of a prosecution 
without reasonable and probable cause is not sufficient 
to justly a decree, if the defendant honestly believed 
that the accused (plaintiffs) bad committed 2 criminal 
offence, it was necessary to find that the prosecution 
‘was malicious and the first Appellate Court has cote 
toa Snding on this point. 

1 regret 1 am not quite able to follow the reason 
ing by which the learned District Judge has come to 
the conetusion that there was malice. 
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He observes that unless the sole object of the 
prosecution was to bring the offender (o justice, there 
would be malice unless reasonable and probable 
cause were proved, 

He proceeds to state that the object of the 
prosecution in the present case was solely to protect 
his own interests and that he wis unable to hold 
‘that any sinister motive was proved, 

‘Then follows a somewhat vague sentence: 

“Am honest belief that the defendant was justified 
in informing the police does not absolve him unless 
hhe could prove reasonable and probable cause, com- 
ined with a real desire to serve the ends of justice 
rather than his own private interests" and the con- 
clasion drawn is “I am therefore bound to hold thatin 
the present ease malics was proved. ” 

conclusion does not seem to follow from the 
‘premiscs, and the absence of w real desire on the 
ppart of the defendant to serve the ends of justice 
sather than his own private interests does not 
necessatily involve malice. 

On the District Judge’s own showing the object 
‘of the prosecution wax solely to protect the defen- 
dant's own interests, and there wasno sinister motive. 

‘This is practically afinding thatthere was no malice. 

To protact one’s own interests is not necessarily 
malicious and is not incompatible with a real desire 
to serve the ends of justice. 

In reality the Jusge’s view seems to be that malice 
is a necessary corollary from the absence of reason- 
able and probable catse. 

Bat this is not a correct view of the law. 

‘There must be malice as well as an absence of 
reasonable and probable cause. 

No doubt where a prosecution is obviously false 
and not iesttoted in good faith, the Courts will infer 
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malice, but where a prosecution has been instituted 
‘under a bond fide belief that the accused has com- 
mitted an offence, even though that belief is misiaken, 
the plaintifts cannot obtain a decree unless the 
prosccation is malicious as well, even if inquiry would 
have sbown that no offence had been committed ride 
Quinn v. Leathen (1). 

‘Actual malice has not been proved and it cannot 
be inferred from the fact that the defendant made 90 
inquires before making a report ; nor {rom the fact 
that he charged the plaintiffs with theft. From his 
point of view the plaintitis were stealing bis fsb. 

Both Courts were satisfied that the defendant 
believed, wben be made the report that the plaintits, 
‘were fishing in a part of the Tongyi Fishery, though» 
‘asa matter of fac, they were not. 

The police did aot investigate this point or they 
‘would have found there was no ground for a criminal 
prosecution, and if the Magistrate had gone into 
this point ‘at the beginning of the proceedings 
ye would have found that there was no ground for 
framing a charge, 

It is the plintifs' misfortune that the police 
prosecuted them without making any inquiry into the 
boundaries of the defendant's fishery. 

It is to my mind impossible on the evidence to 
hold that the prosecution was malicicus, and, unless 
malice is proved or can be inferred, the suit was 
‘bound to fail. 

Iset side the finding and decree of the District 
Court acd restore the finding and decree of the 
‘Township Court with costs in all Courts. 

‘The cross objection mast also be dismissed with costs. 











(2) 90) AS 5, Sead at page HS, tan La om Tew, 
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APPELLATE CIVIL. 
fee Mr. Inti Hah amt Me, ution Care 
‘MA KYAW axp ox 


MAUNG PO MYIT axo oxe* 


Dakine Lom, Inher Conted twee Matter snd iter 
of sci water ad fl oe of heh farts Pat of 
sect 


Mla fundamen people he Bashi Law hat laeitnce stat 
‘olsen i cen pomibly Geneon, a esa login coveary tht ae 
"halen tat ot nant ote han woes. 

eld ha te bbe atlas of ow mother of te decent 
‘ene the a eos th ater of ie Scat 

Le Maung. Ma Bor, 3010-10: a Opt Ma Kite Sam, 31 LAR, 
0 Toone Mra shane Hyun ERLE 1—errio 

N.C, Sen—for the Appellants. 

Robertson —lor the Respondents. 


Haap and Cnaxt, JJ.—This appeal deals wi 
fival claims to the estate of Ma Hla Yin who died 
‘unmarried, the rival claimants being Ma Kyaw and 
Ma Ngwe Nyun (now represented by her daughter 
‘Ma Mya Sein) on the one side and Ma Hnaw Za on 
fhe othe 

Ma Kyaw and “Ma Nywe Nyun were children of 
Ma Hila Yin's maternal grandmother by a second 
‘husband who was not the father of Ma His Yin's 
mother, that is to say, they were hall.sisters of Ma 
‘His Yin’s mother, while Ma Haaw Za is a cousin of 
Ma Hla Yin's father bemg a daughter of the sister 
of Ma Hila Yin's grabdfather. 

This to be noted that in her written statement Ma 
Hoaw Zs did not expressly claim to inherit Ma Hla 
Yin's estate on the ground of relationship, and the 
learned Judge in the trial Court said that it was not 


* Gia Second Areal Nes SID of 1939 agaod he Dares oie Dt 
(Court Prem la Cl Appeal Mo, af 133, 
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disputed that Ma Kyaw and Ma Ngwe Nyun would be 
the nearest natural heirs if the claim of one Ma Hla 
‘Tin who alleged that she was Ma Hla Yin's sister by 
adoption was not proved. Ma Hnaw Za’s claim as 
embodied in her written statement was rather that 
she was entitled to the inheritance because she bad 
supported Ma Hla Yio after her father's death, had 
tended her during her illness, and had buried her 
‘when she died, and that Ma Kyaw and Ma Ngwe Nyun 
hhad done none of these things, but on the contrary had 
neglected the ordinary duties of kindred and affection. 
Ma Hila Tin's claim, as adoptive sister of Ma Hla Yi 
hhas been finally rejected, and so has Ma Hnaw Za's 
claim that Ma Kyaw and Ma Ngwe Nyun had by 
neglect deprived themselves of the right to inherit 
bat Ma Hnaw Za seems to have been allowed to 
raise a new claim that she was entitled to inberit on 
the ground of relationship. 

‘The lower Appellate Court has found that the 
claims of the parties on the score of relationship are 
equally divided, since although Ma Kyaw and Ma 
Nawe Nyua were nearer in relationship they were 
only hal-sisters of Ma Hla Yin's mother, while Ma 
Haw Za was afull cousin of Ma Hla Yin's father 
Itaccordingly gave each of them half the estate, 

Both sides appeal, each of them claiming the 
whole estate. 

‘The case resolves ifself into the question, who are 
to be preferred, the mother’s halfisters, or the 
father's cousin, 

Itis a fundamental priaciple of Burmese Buddhist 
taw that inheritence shall not ascend if it can possibly 
descend, and it isa logical corollary of that rule that 
inheritance must not ascend more than is necessary. 
‘An instance of this is to be found in the rule that 
brothers and sisters exclude grandparents. 
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It is clear therefore that unless there is a rule 
which excludes half-brothers or halfsisters from the 
category of brothers and sisters, Ma Kyaw and. Ma 

Ma Hh 





“3° not only their own mother, that is Ma Hla Yia's 

I maternal grandmother, but also Ma Hla Yin's paternal 

grandfather, through whose sister Ma Hnaw Za now 
claims, 






‘We have not been referred to any such rule of 
exclusion in the Burmese Buddhist law books and we 
now of none. It is true that in acxse Taumg Mro aind 
one v. Aung Nywn and one (1), which was not 
officially reported, a single Judge of the Inte Chiet 
‘Court remarked thatin his opinion “ (all-blood relations 
exclude hatf-blood relations," but the role against the 
ascent of inheritance might have warranted the learned 
Judge's decision in that particular case, and in the 
case of Ma Gyl v. Ma Khin Sate (2), where the rival 
Claimants were on the one side a balf-brother and 2 
hali-sister and the other a natural grndmother of the 





In these circumstances we sce no reason to believe 


that Ma Kyaw and Ma Ngwe Nyon ought ot to be 
as sisters of Ma Hia Yin's mother, and we 
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hold that as such sisters they exclude Ma Hnaw Za, 
who is a daughter of a sister of Ma Hla Yin's 
grandfather, 

‘There is no dispote as to the properties of which 
the estate consists except the case. The trial Court 
‘accepted the defence that:the case belonging to the 
estate amounted to Rs. 281-6-0 and that finding has not 
‘been questioned in this Court, The lower Courts “ 
have also accepted Ma Hnaw Za's valuation of the 
‘moveable properties of which the estate consists, and, 

a no objection has been taken in this Court, we see 
no reason to interfere, So far as the immoveable 
property is concerned, it was unnecessary 10 specily 
ts value in tho decree, which should have directed 
its delivery to Ma Kyaw and Ma Mya Sein, 
ja Kyaw and Ma Mya Sein will have a decree for 
R, 281-60 and for possession of the movenble property 
specified in the schedule attached to the pliint, ot 
{or its value, a8 shown in the schedule filed at page 
19 of the record against Ma Hnaw Za and her 
husband, Po Myit. They will also have a decree 
for possession of the land and house described in 
the schedule attacked to the plaint. 

Ma Hnav Za and Po Myit will pay the costs of 
Ma Kyaw and Ma Mya Sein throughout. We make 
no order for the costs of Ma Hla Tin and the legal 
representative of the third defendant, Maung Gauk, 
who are not parties to the appeal. 
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Bajo ir Spy Bena Eh Patan Mr ies 
a mee or 
IN THE MATTER OF THE ESTATE AND 
EFFECTS OF MAUNG WIN PAN, DECEASED* 
axD 
IN THE MATTER OF THE ESTATE AND 
EFFECTS OF HAW WAH KAIN, DECEASED.* 





Rosmsox, C.J, xD Mauxo Gri, J—These were 
‘two applications for letters of administration de bonis 
‘now. Previous grants had been made, and the proper 
‘Court fees on the value of the whole estate had been 
deposited. The question is whether any further Court 
fee is chargeable on these applications. 

(On the matter coming before the learned Registrar, 
Original Side, he was of opinion that the case did 
purview of section 19C of the 

to the wording 

‘of the form given in Schedule TI of the Act, be 

be paid on the 

increased value of the property and on certain other 
realisations. 

‘The mater bas been laid before this Bench for 
consideration because of a previous decision by = 
an a er 
{ete a angen, Orga Si 
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used with such modifications as may be necessary, 
and we can see no ground for holding that the 
reference therein to increased values refers to increased 
values between the first and second grant of probate 
or letters, and not merely to increased values between 
the date of the death and the date of the application. 
By section 19C, provided that the full fee chargeable 
under the Act has been paid, no further fee 1s to be 
chargeable when a like grant, fc. a grant of probate 
or letters of administration, is made in respect of the 
whole or any part of the same property belonging 
tothe same estate. There is nothing in the wording 
of section 19C to confive its application to the case 
‘of some executors coming in to take out probate 
alter one of their members has already taken out 
probate, It will apply equally toa subsequent appli- 
cation for administration of the whole estate, and to 
an application to administer that which has been 
uunadministered so for. When the appointment is 
made de bonis non, there is no new succession, and 
no new devolution of the estate, which would justify 2 
finding that fresh Court fees must be paid. 

The decision in Im re Balthazar (1) was cited 
with approval in the case of Swarnamayce Debi v. 
Secretary of State for India (2), which is an authority 
on the point arising in the present cases. 

‘We agree with the learned Judges, who decided 
that case. There are some old rulings to the contrary 
effect, but these were either passed before section 
19C was enacted, or were cases to which section 19C 
could not apply, because that section applies only 
when both the first and the subsequent grants were 
‘made after the Court Fees Act came into force. 

For these reasons, we are of opinion that no 
further Court fee is chargeable on these applications. 
a 
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Cans, J—Masng Kha Gyi filed a complaint 
‘charging four person with theft. The Township 
Magistrate acquitted the nccused and foucd that the 
charge tas false, He accordingly called upon the 
conplainant to show cause why he sheuld not be 
‘ordered, under section 260, Criminal Procedure Code, 
to pay compensation to accused. After heating him 
hhe passed an order directing him to pay Rs. 1010 
‘each of the four accused and furtter directing that in 
default he was to suffer ten days’ sienple imprisoment, 
He did not say whether this term was to be uodergone 
in the whole or in respect of each accused, bat it ia 
clear that the lati was his intention. Msung Kha 
Gyi_then appealed to the District Magistate, who 
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teh lily 


for the payment of compensation 


accused, I think it must be held 


the facts 1 
finding. 
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I set aside that portion of the Magistrate's order 
dated the 29th October 1924 which directs that the 


sentence of imprisonment in this case shall take effect 
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fon the expiry of the term of detention in the Civil 1 
Jail ordered by the Township Coort of Ma-ubin, in ion 
Civil Execution Case No, 105 of 1924. The rest of "zt 
the Magistrate's order willstand. Anamended warrant "Zs," 


must be issued, a 
APPELLATE CRIMINAL. 
ri par an hits, mk MFC. 
¥.M. ABDUL RAHMAN axo oxe we 
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de Glaweille and Comasiee & Dass—for the 
Petitioners. 

Gaunt, Asistent Government Adsoorle—for the 
Crown. 


Rowixson, C.J.—This is am application for revision 
‘of an order pateed by the District Magistrate, Inse-n. 
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and also raising the question of the legality of the 
whole proceedings in the trial which has now been 
lasting for several months. 

‘The immediate question raised did not strike any 
‘of the numerous counsel engaged in the case, so that 
the aitach on the jurisdiction of the Magistrate is 
very belated, 

‘After, however, hearing counsel for the Crown, 
we decided that we would hear this application 
although the trial was not concluded, as, owing to the 
factsand cricumstanceson which the pleasare based, the 
objections goto the very root of the legality of the trial. 

It is necessary for a complete understanding of 
the points, with which we have to deal, that the 
facts should be set out though as briefly us possible. 

Tt is said that one Abdul Rahman was arival in 
business of @ fim carrying on business under the 
style of “D.K, Cassim & Son.” Owing to this, 
rivalry and to some illecling, itis said that Abdul 
Rahman entered into a conspiracy with one S.P.S, 
‘Mani Iyer to injure his rival in business by getting 
‘him aujudicated insolvent. 

D. K. Cassim & Sons’ immoveable properiies were 
under attachment by the Court of fosein, Mani Iyer 
filed an application to adjudicat if out as the 
act of insolvency that their properties hud becn under 
attachment for three weeks and over. The spy 
cation was strenuously opposed, respondents alleging 
that their financial positicn was.very good, and deny- 
ing that their properties bad been under attachment 
for three weeks. They alleged that the warrants of 
attachment had been forged by altering the date from 
the 27th of November to the 20th and 2ist of 
‘November. 

After a full enquiry by the Judge sitting in inso!. 
vency, the application to adjudicate was dismissed, 
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‘The matter, however, did not end there, He was of 


yAbBem opinion that, in the interests of jestice, steps shoul! 
Sr” be taken to prosecute Abdul Rabman, Mani Iyer zn¢ 


Bomeom, 
cr 


one Guruswamy. This latter has since been discharg=<) 
‘and I need not mention him any further. 

Alter issuing notice, the leamed Judge laid » 
formal complaint under section 476, Code of Criminsi 
Procedure, and it is important to note the exact 
terms of that complaint. He mid—“In the opinion 
of the Court itis expedient in the interests of justice 
that an enquiry should be made into the said offence 
which is punishable under section 120B, read with 
sections 466 and 109, Indian Penal Code, with 
rigoros imprisonment which may extend to seven 
years.” 





‘The complaint was sent to the District Magistrate, 
Insein, who took action upos it, and framed charges 
against both Mani Iyer and Abdul Rahman, which 
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‘Nos. 98 and 99 of 1923 of the Court of the Sub- 
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1 » was the 
view that was taken by the Calcutta High Court in 
Ihe case of Giidher Eat ‘King Bmperot (i 

In the courte of my judgment in the appeal 1 
said—"It will, of course, be open to the Court, if it 
sees gocd grounds for so doing, to take action 
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476, it was open to the Court, whea acting cither of 


‘sect its own motion or on a complaint by the complainant, 


Famer? to entirely disregard the express provisions of the 


eine 
Paar 


cn 


Code in respect of certain offences. That, of course, 
‘was not my meaning, and to frame on the authority 
of this sentence in my judgment a charge under 
section 120B, Indian Penal Code, without any com- 
plaint or consent such as is required by section 196A, 
Criminal Procedure Code, was entirely wrong, The 
offence, that was obviously as I thought in my mind, 
was the offence of abetment of forgery under sections 
466 and 109, Indian Penal Cude, for which no complaint 
cr sanction was required by any provision of the 
Code. ; 

‘The learned counsel for the complaint, however, 
Grafted and presented a complaint, which follows 
almost verbatim the complaint, laid by the learned 
Judge sitting in insolvency. On that complaint the 
Disirict Magistrate tock precec 
Rahman, and those proceedir gs: 
for several months, and vo objection was raised to 
the joint trial of Abdul Rahmen and Mani Iyer. 

When Mr. de Glanville was retained for Abdul 
Rahman, and the possibility cf objection was apparent, 
counsel for tbe Crown ask<d for additional charges to 
bbe framed—charges of abetment of forgery. This 
request was spparenily st first refused, but when 
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It is, T think, perfectly clear that what the 
prosecution alleges in this case is that Abdul Rahman 
‘and Mani Iyer entered into a conspiracy to injure 
the formers's irade-rival by getting him adjudicated 

hat in order to do that, they found it neces- 
sary to instigate persons to forge certain warrants, of 
attachment 5 th i 
procured the forgery of those warrants 
having effected this necessary preliminary step, 
Iyer, i furtherance of the conspiracy, fled 
cation (0 adjudicate. If that be the case, T am not 
prepared to hold, nor is it necessary that I should 
hhold or not held or come, indeed, to any de 
as to whether Abdul Rabman and Mani Iyer could 
be tried jointly in one trial. 

Ttis said that there were two conspiracies—one 
to cause the forgeries, and the other to procure the 
adjudication ; and whether that is so or not is for the 
Magistrate to decide if and when the matter is raised 
before him. I mention it because it was openly 
stated to us that Abdul Raman did not desire to be 
tried jointly with Mani Iyer ; but it is not necessary 
for the purposes of the present decision to go any 
further into that matter. 

Thave set out the charges originally framed by the 
Magistrate against both petitioners; and T have set out 
the terms of the complaint Iaid by the learned Judge 
sitting in insolvency. That .complaint is one of 
criminal conspiracy under section 120B, read with 
sections 466 and 109, Indian Penal Code, 

‘As to section 120B; Indian Penal Code, -the 
Code of Criminal Procedure in section 196A\ lays 
down that, where the object of the conspiracy is to 
‘commit an illegal act, other than an offence, or a legal 
act by illegal means, no Court shall take cognizance 
fof the offence unless upon complaint made by order, or 


























the punishment for the offence, which is 
‘charged in the original charges, is imprisonment for 
aterm of six months, whereas in the complaint it is 
‘expressly stated that the offence complained of is 
Punishable with rigorous imprisonment which may 
extend to seven years. This is an offence to which 


to an 
neither the provisions of sub-section (1) or 
(2) of section 196A apply, because of 
attached to sub-section (2) of the section, 
Fenders no consent by the Local Government 
other authority necessary in the cases to 
‘the provisions of sub-section (4) of section 195 
the Code of Criminal Procedure apply. This sub 
section (4) relates back to offences specified in section 
195 (1) (¢) of the Code, that is offences committed 
by = party to any proceedings in any Court im 
respect of a document produced or given in evidence 
in such proceedings. 
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against him, This being 50, the Magistrate took 


cognizance of the case against him on soph fares 


‘he complainant alone, or he took cogaizance of his own 
motion from information obtained during the course 
‘of the proceedings against Mani Iyer, 1n neither case 
‘could he take cognizance without the consent of the 
Local Government if the case was one under the 
second sub-section of section 196A, while in respect of 
‘the charge that he actually framed, which is a charge 
falling within the purview of sub-section (1) of section 
196A, be would require a complaint by the Governor- 
General in Council, of be would require one from 
‘the Local Government to give him jurisdiction. 

For these reasons Iam of opinion that, as regards 
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dates. It was farther held that the legality of the 
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joint trial depends on the accusation, and not on vara. 


the result of the trial, and that the 
Court to try accused persons separately is not 
improperly exercised by holding a joint trial in 
‘conspiracy cases, And itis further and authority for 
tie proposition that section 196A, Criminal Procedure 
Code, applies only to a prosecution for conspiracy 
punishable under section 120B of the Penal Code, 
and not for abetment by conspiracy punishable 
under section 109 of the latter Code, 

‘The District Magistrate, therefore, had no juris 
diction to frame the charge that he did originally 
frame against Mani Iyer, and we must set aside that 
charge in my opinion, and direct that he be 
discharged in respect of it. But the Magistrate had 
jurisdiction to frame a charge under ‘rection 1208 
read with sections 466 and 1 

‘There remains the question as to the alternative 
charge now framed. 

So far the Magistrate's proceedings appear to me 
to have been, up to the stage when a charge was 
framed, perfectly legal. His mistake was in framing 
a charge on the 21 October, which he was not 
entitled to frame by virtve of the compleint that had 
been laid. From that time onwards his proceedings 
were without jurisdiction, and consequently his second 
charge, which he framed, must also be set aside. 

For these reasons 1 would remit the proceedings 
to the Magistrate to be continued so far as Mani 
Iyer is concerned as from the stage they were in on 
the 2ist October last, and to frame a charge in 
accordance with the complaint laid, it being open to 
the Magistrate to frame an additional charge under 
sections 4¢6 and 109 if he sees ft. 

Gonreey, J —Iconcur and have nothing to add. 
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‘These consolidated appeals arose out of two regular 
suits, being Nos. 60 and 62 of 1916 instituted by 
Baijnath Singh in the late Chief Court of Lower Bur 
for the redemption of certain share and for the 
‘of an account of what was due by the Plaintiff to the 
Defendant. SuitNo, 60 was against Hajee Vally Maho- 
‘med Hajee Abbaand Suit No. 62 was originally against 
Hajee Mahomed Jamal but subsequently Hajee Vally 
Mahomed was substituted as Defendant in his stead. 

‘The plaintiff was the Managing Director of the 
Nath Singh Oil Company, Limited, which he had 
founded by selling certain oil-wells and wellsites 
which belonged to him and for which he had 
received a large number of fully pard-up shares. 
In course of time, he opened a cash credit account 
‘with the Rangoon Branch of the Bank of Bengal and 
as security for the same lodged with the Bank, 
Certificates of some of his said shares. His case 
in Civil Regular No. 60 was that the Bank having 
pressed the plaintiff to reduce the amount of his 
debt, the Defendant Abba on the 171h January 1912 
paid Rs. 60,000 to the Bank on the plaintif’s behalf 
and the Bank ia return at the Plaintif's request 
transferred 30,000 of the shares to him. At the 
‘same time plaintiff and Abba executed Bought and 
Sold notes whereby it was made to appear that the 
plaintiff had bought and the defendant bad sold to 
hhim the 30,000 shares, delivery to be on the 17th 
‘May 1912, The purchase price was stated in the 
notes to be Rs. 75,000, being made up of Rs. 60,000 
principal and interest thereon at 75 per cect, per 
‘annum for the period ending 17th May 1912. ‘The 
plaintiff further alleged that the defendant represented 
‘that being a Mahomedan, the taking of usury was 
contrary to his religion and that he moreover 
id not desire it to be known that he was charging 
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as Rs. 130,000. On the 22nd December 1913, the 


Bought and Sold notes were renewed, the interest 


was enhanced to 374 per cent. the date of delivery 





sd back to him, The defence Var 
mortgage but an jiu atta 





points of dissimilarity between the two cases are 
clearly set out in the Judgment of the Judicial 
‘Committee of the Privy Council and need not there- 
fore be repeated here, 

‘When the two suits came up for 2 joint heating 
before Robinson, J, 00 the Original Side of the Chief 


be given of the contract between the parties as by 
the Bought and Sold notes the terms of the contisct 
‘were reduced to the form of 2 document and section 
92 of the Evidence Act forbade the reception of 
‘evidence to contradict or vary the terms, The 
learned Judge by two separate orders dated the 9th 
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‘Abba. It is urged that that contract has been reduced 


writing, Plaintiff's Counsel says it has not. The 
tleged cts re tha the plant bad 9 cash credit 
account with the Bank of Bengal and as security he 


deposited with the Bank a large cumber of shares- 


‘These were handed to the Bank with a deed of 
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same date was the following:— 
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" Plaintiff deposited with the 


large number of shares as security for 


account. The Bank received the share certificates 
anda deed of transferin blank It filled in this 
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transfer and had the shares registered in its name in the 
books of the Company. Later plaintiff was pressed to 
reduce the amount of the account and he alleges that 
defendant entered into a contract with him to enable 
him to do so, He was about to give evidence as to this 
contract when an objection was raised that the terms 
having been reduced to the form of a document, no oral 
evidence was admissible as to them. For plaintiff it 
was denied that the terms had ever been $0 reduced, 
In the plaint it is alleged that plaintiff approached 
defendant for a loan and it was agreed that he should 
advance one lakh on the security of 70,000 of the 
shares held by the Bank. Interest was fixed at 374 
per cent. per annum and was to run up to the 15th 
November 1913. It is then alleged that defendant 
at plaintiff's request paid one lakh to the Bank and it is 
agreed that this payment was made on the 15th 
November 1912. On that same day, plaintiff ang 
‘defendant executed Bought and Sold notes as to 70,000 
shares for Rs. 1,78,750, delivery to be on the 15th 
November 1913. In these, defendant was the seller, 
On the 16th November, it isagreed that Bank executed 
a transfer of 70,000 shares to defendant and handed 
over the share certificates. Defendant had, prior to 
this, lent plaintiff money which with interest then 
amounted to Rs. $0,000 and plaintiff pleads that these 
shares were held 2s security for the repayment of both 
the one lakh and the Re. 30,000, 

“In his written statement defendant denies toat he 
lent money in thisway, He alleges, he was approached. 
by one Abba to buy certain of the shares held by the 
Bank and it was finally agreed that he should buy 
70,000 shares for Rs. 1,30,000. In consequence one 
lakh was paid to the Bank and defendant retained 
Rs. 30,000 in satisfaction of the prior Joan. The 
shares were duly transferred to him. 
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12 
2 “Asto the Bought and Sold notes defendant pieads 
Aiimur that onthe 15th November 1922 he agreed to sell the 
2" same shares to plaintiff who agreed to buy them for 
ite Rs. 1,78,750, delivery to be given and taken on the 
use, 15th November 1913, 
“ta “Mr, Giles for defendant argues that the contract 
HAE between the parties that was finally settled on the 
xbiowe 13th November 1912 was reduced to writing in the 
form of the Bought and Sold notes. That is to say 
the contract was a double one, a sale ‘by plaintiff to 
defendant of these shares for Rs. 130,000 and a 
re-sale of the same shares by the defendant to the 
plaintiff for Rs. 1,78,750. I cannot accept this argu- 
ment, While negotiations were proceeding these shares 
belonged to the plaintiff but were pledged with the 
Bank and there was some agreement between the 
parties for either a mortgage or sale of these shares 
othe defendast, ‘The termsof that agreement cannot, 
T think, be said to have been reduced to the form of 
a document. What was reduced to writing was an 
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“If the terms of the contract had been reduced 19% 
to writing, plaintify cannot give oral evidence as to mimurn 
them, but I cannot hold they were so reduced and yo" 
think the evidence is admissible. 

" Bven accerding to the written statement, sale to 
defendant was for Rs. 1,30,000 and the Bought and 
Sold notes for Rs. 1,78,980 cannot be held to form 
the writing into which that coatract was reduced, " 

The following third order was a joint one in the 
two suitsand as passed on the 23rd August 1916 
on further objections being raised as to the 








Lentaigne for the plaintiff seeks to lead 
‘evidence to show how the Bought and Sold notes 
admittedly executed by the parties came to be 
‘executed and also to explain how fresh notes came 
to be executed when the date for delivery of the 
shares to which they related passed without the sale 
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“This is the view of this decision held by Sale, J.. 
in the case of Durga Prasad Surcks v, Phaggan Lall 
(8 C.W.N,, 489) to which I shall shorty refer. 

“This” decision was doubted by Willis, 
Heyworth y, Knight (33 LJCP., 398). 

“In Clarton ¥. Shaw (9 B.LR. 245} Sir R. Couch 
did not refer to Cowie v. Renfry, but relied on 
Heyworth v. Knight. Imre Jumnadas v. Srimath Roy 
(17 Gal, 177) Trevelyan, J., following Sieve Wright 
¥, Archibald (20 L.J.0.B. 529) held that Bought and 
Sold notes do not constitute the contract. He refers 
to Clarion v. Shaw, but not to Cowie v. Rinfiy. In 
‘Jadoo Rai v. Biubotaran Nandy (ILLR.17 Cal. 123) 
‘and in Rally v. Caramally Fasal (LR. 14 Bor, 
102), it was held that the terms of the contract had 
been reduced to writing and that oral evidence was 
not admissible. Inthe latter caseat any rate the notes 
‘wore signed by the buyer and the seller respectively. 

“The next case is Alt Shain Shoke v. Muthiva 
Chetty (4 C.WN. 483). The notes were signed by the 
parties respectively, but Ab Shain Sbohe added certain 
terms before signing. Sir Richard Couch delivered 
the judgment of the Privy Council but the point is not, 
I consider, dealt with and the addition of terms which 
made the notes differ from each other and whish was 
not noticed till after the trouble arose made the decision 
‘of no assistance in deciding the point before me. 

“The last case is also a decision of their Lordships 
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preparing the Booght and Sold notes enquired of 19 
the local manager of the firm the mumber of cases suimare 
of oil there were indefendant’s contracts with Graham =" 
& Co, This person did not approve of the {ite 
contract and informed the broker the number was ,Matowra, 
100,000 cases whereas it was in fact 125,000 cases. “Me 
Both lower Courts held that this was deliberate fracd Yay 
and for this reason evidence would have been ,Merst2, 
admissible. Sale, J, in the original Court following "y's. 
Cowie v. Renfry eld x presumption only arose that "Siren 
the parties intended the Bought and Sold notes to 

constitute the contract and that the presumption had 
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falsified Bought and Sold notes which he was there 
to repudiate, but on the perfectly competent evidence 


INDIAN LAW REPORTS. [ Vou II? 


record. For this case no rectifiation was needed 
and it was not touched by the 92ad section of the 
Evidence Act.” 

“The learned commentators in Amir Ali and 
‘Woodroffe’s work on the Evidence Act in dealing 
with this case lay down that their Lordships held 
that Boughtand Sold notes do net constitute a contract 
‘of salebut a mere evidence which may be looted to 
for the purpose of ascertaining whether there was a 
‘contract and what the terms of the contract were and 
also that the rights of parties do not depend either 
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in Cowie v. Renfry was referred to in the judgments of 
both lower Courts and was referred to by counsel before 
them. Had they intended to over-rule or differ from 
that decision, they would have discussed that ruling. 





were executed by them and there was, it is said, 
really no broker at all 

“In my opinion, the decision in Cowie v. Renfry 
covers the case. It may be that Durga Prasad Sureka 
v. Phaggan Lall bas made that decision no longer law, 
though, in my opinion, it does not; but if so it 
decides that the evidence is admissible. If Cowie ¥. 
Renfry is sll good law, there is merely a presumption 
that the parties intended to be bound by the Bought 
and Sold notes and that presumption may be rebutted 
‘or in other words the evidence is admissible.” 

‘The learned trial Judge found for the plaintiff in 
both the suits asd passed a decree for an account 
and for redemption of the share on payment of the 
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amount found dee and costs. He also found hs 
there was an agreement to take reduced interest » 
alleged by the plaintift. 





composed of Twomey, CJ, and Ormond, J., and the 
judgment of the trial Court was varied, the Bench 
having held that the agreement to take reduced 
interest was not proved and having ordered that each 
party should bear his own costs. 

On the legal question of the admissibility 
oral evidence, the following observations of Twomey, 
)},, are to be found in Civil Appeal No. 68 >— 
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employed only because the Company would not 
register mortgages of the shares and because the tran 

ferees wished to have the full remedies of owners in 
‘case of default in payment of the money lent. The 
documents by which the plaintiff had transferred 
shares to the Bank and Sheo Chand as security were 
presumably similar to the documents produced in this 
‘case by which the Bank and Sheo Chand transferred 
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the shares to Jamal. The earlier tranfers by the Faby 


plaintiff were admittedly intended to be by way of 
mortgage; and there is nothing to prevent the 
plaintiff from showing that the later transfers. made 
by the Bank and Sheo Chand on his behalf to Jamal 
were intended also to be merely mortgages. The 
Bought and Sold notes constitute only one piece of 
evidence on this point. They may be conclusive 
‘evidence that Jamal was selling his interest in theshare 
outright to the plaintiff, but they were not conclusive 
evidence that Jamal's interest was more than a 
mortgagee’s interest, and if a mortgagee alfect to sell 
his interest outright to the mortgagor, the transaction 
isin effect merely a contract for redemption.” 

The Learned Judges, composing the Division 
Bench, also held that while in am ordinary case of 
redemplion of a chattel, time may be the essence of 
the contract, the present cases were out of the 
ordinary and that ‘the Bought and Sold notes were 
‘essentially a device for ensuring the payment of the 
high rate of interest on the money lent’; and that 
is a reasonable inference from the circumstances 
that dates for repurchase were fixed s0 as to prevent 
the plaintiff from redeeming earlier than those dates 
rather than as binding him to redeem on those 
dates.’ 

From these jadgments both the plaintiff and the 
defendant appealed to the Judicial Committee of the 
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Privy Council (Privy Council Appeals Nos. 21, 31 
‘and 32 of 1923) with the result reported below: 

4H. Douglas—tor Baijasth Singh. 

Stuart Besom, KC. amd W. Arnold Jolip—lor 
Hajee Vally Mahomed Hajee Abba. 

‘The judgment of their Lordships of the Privy 
bdSsts Council was delivered by— 


Six Lawnevce Jexnixs—These are consolidated 
Appeals from two decrees of the Chief Court of 
Lower Burma, dated the 23rd of May, 1919, varying 
two decrees of that Court in its original Jurisdiction, 
‘one dated the 28th of February, 1917, in Suit No, 62 
of 1016, and the other dated the 15th of March, 
1917, in Suit No. 0 of 1916. 

Both suits were brought by Baijnath Singh for 
the redemption of shares alleged to have been 
‘mortgaged by im. 

Sait No, 69 of 1916 is against Hajee Vally 
Mahomed Hajee Abba. Suit No. 62 of 1916 was 
cri appinst joe Mahomed Jamal, but, the 

plaint was amended by adding the defendant Abdul 
Kareem Abdul Shakoor Jamal. Later, during the 
endency of the suit, Hajee Vally Mahomed Hajee 
Abba was substituted as defendant in their place, and 
hie is now the sole defendant in both suits 

‘The plaintif's right to redeem is denied on the 
ground that the several transactions on which the 
phintifi relies were ‘not mortgages, but sales sith = 
Tight of repurchase that has expired. 

‘The trial Jadge upheld the plaitif’s contention in 
both suits. On appeal, the Chiet Judge decided that 
the transactions were mortgages. Ormord, J., held 
that they were sales with contracts for re-purchase, 
but that time was not of the essence of the 
coniracis. In the result a decree was passed by the 
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Appeal Court in each suit that on payment by the 
plaintiff of the sum found due the shares claimed 
should be transferred to the plaintiff. 

Of the dispated transactions one (which will be 
called the Abba transaction) is the subject-matter of 
‘Suit No. 60 of 1916, the others (which will be called 
the Jamal transaction) are the subject matter of Suit 
No, 62 of 1916, 

They have been conveniently tabulated in the 
judgment of the Chief Judge in the following 
form 














The first transaction, it will be seen, was in 
January, 1912. 

At the time, Baijnath owned 181,020 (lly paid 
shares of Rs. 10 each in the Nath Singh Oil Company, 
Ltd. The certificates of these shares lind been lodged 
with the Bank of Bengal as security for a cash credit 
account, and in November, 1911, the shares had been 
transferred, still by way of secutity, into the names 
of two nominees of the Bank. In January, 1912, the 
‘sum due from Baijnath to the Bank was two lakhs and 
ten thousand rupees, and the Bank was pressing for 
reduction of this debt. 
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a ‘The case alleged in the plaint is that Baijnath 
‘gzit* approached Abba for a loan and Abba offered to lend 
ing 984 advance to Baijnath for payment to the Bank 
Naxx asum of Rs. 60,000 on the security of 30,000 of the 
wdtee'tsm Oil Company's shares, with interest at the rate of 75 
itz, Pet Cent. per annum up to 17th May 1912. Iris further 
vactx alleged that Baijnath agreed to these terms ; that Abba 
Huer Asn at Baijnath’s request paid a sum of Rs, 60,000 to the 
suture Bank of Bengal in part payment of | Baijnath's 
Sawn. indebtedness to the Bank; and that as security for 
taser tb€ loan the Bank on the 17th January, 1912, handed 
Sem Over the certificates for the shares to Abba and 
‘executed a transfer of them in his favour. In the 





‘anxious it should not be known that be was charging. 
interest at the rate of 75 per cent. per annum, Baijoath 
and Abba should execute Bought and Sold ‘notes by 
which it would be made to appear that Abbs had 
sold and Baijnath had bought 30,000 fully paid up 
shares for Rs, 75,000, delivery the 
17th of May, 1912. Though Abba dees not admit the 
correctness of this version, it is not disputed that there 
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rate of Ra. 2S com all rights and dividends, delivery 
‘on or before the 17th of May, 1912, at buyer's option. 

‘The rate thus stipalated came to Rs. 75,000, 
‘made up of the sum originally paid and interest thereon 
at 75 per cent. 

On the 17th of May, Baijoath was unable to pay 
this sum and so a renewal was arranged at the same 
rate of interest, and Bought and Sold notes were 
executed for the sum of Rs. 95,625 for delivery on 
the 318t December, 1912. 

On the 14th of January, 1913, a further sum of 
Rs. 4,375 was paid by Abba and this, with the sum. 
alleged to be due on the 31st of December, 1912, 
amounted to one lakh, The rate of interest was 
reduced to 30 per cent. and Bought and Sold notes 
were execuled providing for the re-purchase of the 
30,000 shares on the 22nd of December, 1913, at the 
Price of Re. 1,$0,000, or in other words, a lakh of rupees 
fand a year’s interest on it at 30 per cent. On the 
doe date, fresh Bought and Sold notes were executed 
Providing for the purchase on the 22nd Deceniber, 
1914, at He. 17750, that is to may, the sum of 
Rs. 130,000 with interest to the 22nd of December, 
1914, at 37% per cent. to which the rate was then 
enhanced. No farther Bought and Sold notes were exe 
cuted in connection with this transaction. According 
to Baijaath, this was in consequence of an eral agree- 
ment in November or December, 1914, providing for 
the reduction of interest to 9 per cent. The proef of 
this agreement will be considered later. 

Tn both the lower Courts it was contended by 
‘Abba that this transaction was a sale and re-purchase, 
and that time being of the esence of the contract, 
Baijnath's right te repparchase bad expired. The deci- 
sion was against this contention and Abba appealed to 
His Majesty im Counc. Bat be his withdrawn that 
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38% appeal, stating that he no longer objects to the redemp- 
SEE tion of the shares. In Suit No. 60, therefore, the 


le 








decision thot Baijoath is entitled to redeem the 
shares in tbe Abbe transoctica stands and cannot be 
2, controverted. 


‘ihe Abba maintsins that this cannot aflect his contention 
Nau that the Jamal transactions, to which Suit No. 62 
visti Helates, give Baijaath no right of redemption. The 
vata, Hetrned trial Judge, however, points out that the 
‘omm. transactions of the 16th of January, 1912, was the 








‘commencement of a series of similar transactions, that 


Mus" a certain course of procedure was then settled, and 


that this influenced and possibly accounted for the 
procedure adopted ia the Inter transactions. 
‘Having regard to the part Abba took in arranging 
the later transaction, and his pecuniary participation 
{in two of them, their Lordships agree with this view. 
‘The first of the Jamal transactions was on the 15th 
‘of November, 1912, and, in form, it follows precisely 
‘the lines of the Abba transaction of January, 1912. 
‘The mumber of shares transierred was 70,000 the 
transferee was Jamal, the amount treated a8 paid 
Re, 1,30,000 and the transfer was from the nomi 
of the Bank of Bengal by whom (to the transfere 





Knowledge) the shares were held as security for 
Bajjnath’s cash credit. Thongh Abba's rame does 
not appear, he was interested in 27,500 of the 
70,000 shares transferred. 

it then 


Of this sum of Rs. 1,30,000 the smoun! 
advance was one lakh; the balance of Rs. 
represented a sum already dee from 
Jamal. 
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Bought and Sold notes were executed as in. 
case of the Abba transaction, the date of 
was the 15th November, 1913, the rate of in 
was 37 per cent., and the purchase price 
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Rs 1,78,750. On renewal, further Bought and Sold 
‘notes were executed in November, 1913, the date of usinam 
delivery being the 1Sth November, 1914, The al 





“it is expedient to consolidate, écfine and amend 
the Law of Evidence,’ section 92 merelY 
prescribes a role of evidence ; it does not fetter the 
Court's power to arrive at the true meaning and 
flect of a transaction in the light of all the surround= 
ing circumstaaces. To these circumstances theit 
Lordships wil briefly advert, 
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2% sam which, as the Chief Judge remarks, had no 
‘gare relation to the market price of the shares, but was 
2" made up of 100,000 advanced at the time at 17} 
HLM per cent. interest and Rs, 30,000 a debt already due. 
sMMOW, The same remark applics to the purchase price in 
Sos" the succeeding Bought snd Sold notes, the price 
xe 
a, being 
a Oe oe 
ie 
“ima” nition 
te yee 
mime fo 
Hes security and not 
the transfer fees were pald by Baijeath and that no 
brokerage was paid. 
‘These are 
the transaction 
‘consideration and their effect is to faveur Brijnath’s 
contention. 


in dispute, for the 30,000 shares transferred oa the 
Ath March, 1913, have been retransferred to 
Baijoath : these three need roi be separately 


on 
ments, Exbibits F and G. 

Exhibit F is an instrument of the 12th June, 
1913, made between Baijnath of the one part and 
Jamal and Abba of the other part. 
that Baijnath had transferred several 


sites transferred by him at the price of one rupet 
per share, 
‘The genuineness of this agreement 


| 
i 
i 





rom flooding the market with mew shares 
droit was handed to Baijoath. He took it 
Jegal adviser, Mr. Halkar, who told Baijnath 
it would not be good to sign the agreement.” The 





‘opinion the view of the Appellate 
Se ane ae 


‘as to the time ‘evidence ment 
a eoxd by tea aadmcwat sae abe 
in Jose, 
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1913, in the circumstancesalready stated, and heisable 
to identify it by a correction in it initialled by him at 
thetime. In Suit No, 60, he gave evidence to the effect. 
‘that he actually had a conversation with Abba about 





watt 


this agreement in June, 1915, Their Lordships are uirety, 
satished that Exhibit G was prepared in June, 1913, we 
and that the Appellate Court's view as to the date and 4" 
porpose of its preparation is erroaeors. as, 
‘The Chief Jedge, in arriving at his conclusion, "y's. 
adverse to the execution of Exhibit G, remarks op the “tae 
fact that while in Exhibit F, the signatore of Abba has px 
the word Mohamed in foll, in Exbibit Git hasonly the Sure 


fest syllable. Bat it has been shown in the argument 
{that on ether Cocuments Abbr has written bis signature 
as in Exhibit G, so that the Chief Jodge's comment 
loses its force. 

The learned trial Jodge examined the evidence 
kiven before him with critical care. After commenting 
‘on the manner in which it was given and weighing the 
probabilities, he came to the conclusion that the denial 
belore him of the signatures was not true, with the 
result, a8 he expresses it, that be was entirely satisfied 
‘that Jamal and Abba did execute G. The judgment in 
the Appellate Court disclose no sufficient ground for 
disturbing the first Court's appreciation of the evidence, 
and the finding that Exhibit G was duly executed will 
therefore stand. 

‘Apart from Exhibit G their Lordships would be 
‘prepared to hold that the transactions in suit are mort- 
‘mages; if this document be accepted this conclusion is, 
placed beyond controversy. 

Biot then it bas been contended that even if the 
transactions were mortyages, the English rule of law 
that a mortgage is redeemable after defzolt has no 
application to mortgages of chattes or choses in action 
by Hindus and Mobammedans and that consequently 
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the right of redemption was lost. Even if this were » 
‘correct statement of the lw in Burma (a point on which 
their Lordships express no opinion), the lower Courts 
have rightly held that inthe circumstances ofthis case 
the period for redemption cannot be held to have 


“The only other point is as to the rate and period of 
interest to be allowed. Paragraph 26 of the plaint in 
‘Suit No, 62 of 1916 alleges that about the end of 1914 
Baijnath was desirous of paying off the amount of his 
indebt.dness by borrowing from other persons; that 
the defendant requested Baijeath not to make any 
definite arrangement to raise Loans x6 the Company bad 
‘cominenced to pay large dividends, and that the amount 
due would shortly be repaid ovt of the dividends ; but 
the defendant undertook to charge Baijnath, after the 
periods agreed to between the parties, interest at 9 per 
‘Sent. por annum for further interest and agreed tocredit 
all interest received by him towards the amount due ; 
and that Baijoath agreed to the defendants’ proposal 
and consented to allow the amount due to be repaid at 
Baijnath’s comvevierce. 

‘The plaint in Suit No, 60 of 1916 contained alle, a- 
tions to the sme effect, In both suits there was an 
issue as to whether there was any such agreement, and, 
if'so, what was its eflect. The first Court decided this 
issue in Baijoath’s favour: the Appeal Court decided 
against him, 

‘The Jadge of the.Trial Court on the evidence found 
that Baijaath could have raised the money at 9 per cent. 
per smoum, and be gives an account of how this part of 
the cate was treated before him, which leaves no doubt 
1s to the correctness of his finding. 

‘Accepting it, as their Lordships do, it is incon- 
cceivable that Baijnath would have continued his liability 
fcr the extorBooate interest payable under the original 
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transactions, and the finding of the frst Court must 
prevail 
Baijnath has objected that as the delay in payment 
off of the mortgages was due to the wrongful repudiation 
‘of his right to redeem, Abba is not entitled to sub- 
sequent interest. The answer is that this objection is 
‘opposed to the decision of the First Court, and from 
that decree no appeal was preferred by’ Baijnath, 
‘Therefore, the objection cannot now be entertained. 
‘The result, then, is that Abba has failed in his 
‘contention that the transactions in Suit No. 62 are not 
mortgages, and also so far as interest in excess of 
9 per cent. per annum was awarded from the date of 
the agreement for reduction of interest, Payments 
have been made into Court by Baijnath under the 
decrees of the loner Court, but it does not appear 
clearly how the woney has been dealt with or whether 
any further account or payment by way of restitution 
or otherwise is necessary. These are matters for 
determination (if necessary) by the Court in Burma, 
‘Their Lordships are of opinion that the decrees of 
the Appellate Court must be set aside and that the 
appeals {rom the Court of Sst instance cught to have 
een dismissed with costs by the Appellate Court, 
and they wili kembiy advise His Majesty accordingly. 
‘Abba will pay the costs ofthese consolidated appeals. 
Selcitor for Baijmath Singh —A. M. Bramall. 
Solicitors for Hajce Vally Mahomed Hajee Abba — 
Henry Hilbery and Soo. : 





File 


LE 


os 


a 


ate 


sinters 
were anes 





ae 
tysrinnce 
ee 


132 INDIAN LAW REPORTS. [Vo TIT 


APPELLATE CIVIL. 
Before Mr, Iie Cadtry 
ime N.K.R.RM, CHETTY FIRM 


M, SUBRAYA MUDALIAR* 
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of the Subdivisional Court declining to confirm this 
sale in conformity with the District Court's order 
before referred to, upon an application previously 
filed by the applicants in that behalf. They arise 
out of the same execution proceedings and are 
accordingly disposed of together. 

It appears that on the 7th September 1922, the 
‘applicants obtained a money decree against the 
respondent for some Rs, 3.600 odd and in execution 
aitached om the 2oth January 1923 certain immove- 
able property belonging to the respondent, which 
was already mortgaged to the applicant. For a 
variety of reasons, and several times upon grounds 
pat forward by the respondent which have been 
characterised by the District Court as obstructive, 
the sale of the property was delayed until January 
1924, when on the 8th of that month a final sale 
proclamation was issued by the Subdivisional Court 
for the holding of the saie subject to the mortgage 
on the 16th February. Before that date, however, 
the respondent filed applications representing that 
id had been acquired by Government. This 
quite accurate as it scems that, though land 
acquisition proceedings were pending, they were not, 
and have not even yet terminated, The Sub: 
divisional Court, however, took notice of the fact 
and directed that the information should also be 
published in the sale proclamation for the benefit of 
intending bidders, The respondent then applied on 
the 15th February 1924 suggesting that the sale 
should be stayed, bat if it was to take place, asking 
that it might be advertised in the Rangoon Gazette, 
Upon this the Subdivisional Court passed an order 
to the eifect that there was no ground for further 
staying the sale, bat it directed that the proclamation 
should be advertised as desired. The sale had in 
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1% consequence to be postponed until the 15th March 

samme 1924, 

SYR’ On the 4th March 1924 the respondent filed a 
u; stinca further application definitely asking that the sale be 
“udettee" postponed until be lad received compensation from 
cosrmrs. 1. the Collector in the Land Acquisition proceedings, 

‘This application was rejected and the sale took place 
as advertised and the land was bought by the 
attaching cteditors—the applicants—iwho had obtained 
leave to bid, The Court then fred the Ist May 
1924 for the confirmation of the sale, 
‘On the 26th March, however, the respondent filed 
‘an appeal to the District Court, attsching the diary of 
the bole proceedings of the Sobdivisional Court 
terminating in the last order fixing a date for the 
confirmation of the sale, and it is agsinst the order 
then passed. by the District Court that the first of the 
present applications is made, The other application 
is subsidiary, and if this one is allowed, it folloxs 


It is obvious that the sale having already taken 
place whee that appeal was Sled, 20 question of stay 
‘could possibly arise, and questions as to whether an 
peal did or did not lie against an onder refusing to 





¢ still pending and it is not yet known whether the 
acquired of not. A great deal has been 

hardship likely to ensue upon the 
(respondent), if the price awarded 
by the Collector is = large ove, as he will not get the 
benefit. But this argument proceeds upon the 
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assumption that the property is worth a very large 19% 
sum of money, and has been sold for a song, and also NXRRW 
ignores the fact that the inclusion ofthe information “frm 
regarding the pending acquisition proceedings in th€ w gfsnye 
Proclamation of sale can hardly have lessened the Menu 
attractiveness of the purchase, and ofthis the jodgment- Gerver, J 
debtor does get the benefit. Though it is stated by 





was then oaly that be definitely applied on this 
ground for the postponement of the sale. For two 
for three months he had known of the land acquisie 
tion proceedings ; but did not apply. And it would 
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matter should come before this Court by way of 
second appeal; it would seem clear that it has 
bbeen rightly classed as a revision application—cf, 
Asimaddi Sheith v. Zandari Bibi (1). 

‘The order of the Subdivisional Court refusing to 
postpone the sale was passed under Order XI, rule 83, 
Civil Procedure Code, and was a matter resting in 
the discretion of the Court to be exercised 
conformity with the provisions of sub-rule (1), which 
provides that ““if the judgment-debtor can satisty 
the Court that there is reasom to believe that the 
amount of the decree may be raised by the mortgage, 
lease or private sale of such property . =. . 
the Court may, on his application, postpone the 
sale. "The judgmentdebtor did not 
apply until the very last day. His previous applica- 
tion had not indicated any very serious objection to 
the sale being held, but had asked that it should be 
advertised in the Rangoon Gazette, which was duly 
done. Having delayed his application until the very 
Inst day, and that application having been refused, 
he allowed himself no time to move the lower 
appellate Court in appeal against the order refusing 
postponement. And the sale having taken place, his 
‘only remedy then, it is clear, was to apply to have 
that sale set aside, Provision is made for such 
application in Order XXI, rules §9. 90 and 91, Civil 
Procedure Code. No such application was, however, 
made by him to the Sabdivisional Court; but instead 
he appealed to the District Court to set aside the sale- 
‘The District Court postponed the confirmation of 

It is difficult to understand how the District 
Court in its Appellate jurisdiction could have enter- 
tained by way of appeal an application, which should 
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have been made to the original Court, which is 
practically what it did, It being no longer possible 
to effectively appeal against the order refusing to 
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stay the sale, the sale having already taken place, . sfasra 


and the respondent presumably not wishing to apply 
to the original Court to 

provisions above referred to, which would probably 
have been ineffectual, his only possible complaint 
being on the ground that his application to siay the 
sale had been refused, it would seem that his proper 
remedy in the circumstances would have been to 
apply in revision to the High Court under section 115, 
I Procedure Code, to have the proceedings of the 
Subdivisional Court including the sale, et aside upon 
the ground that the postponement of the sale had 
been improperly and illegally refused and not in 
proper exercise of the judicial discretion vested in 
that Court. ‘The District Court has no such revisional 
powers, though it has in effect exercised them. But 
it seems to me that for still another reason the 
order of the District Couri cannot be sustained. The 
order passed is an order contingent wpon tio events, 
neither of which has yet taken place, and is in the 
form of a sort of compromise. It postpones the 
‘confirmation of the sale, which in itself isa bad order 
in law, and provides that, if Government withdraws 
from the acquisition, the sale shall be confirmed, but 
if Government proceeds with the acquisition and an 
award is made, confirmation of the sale shall be 
refused. 

Having treated the appeal as one arising on a 
question to be determined within section 47 of the 
Givil Procedure Code, it is obvious that the order 
passed should have been one, which conclusively and 
finally determined (so far as that Court was concerned) 
the rights of the parties with regard to the matters 

















aside the sale under the oo.rm, j. 


138 INDIAN LAW REPORTS. [ Vot. Ill 


18% in controversy. This it did not, but as previously 
NEERX. slated isa wort of compromixe dependent upon certain 
‘Fax’ contingencies. In my opinion the order cannot be 
1. Steaua Sustained. 

i 


99 and 91, Yhe Court has no alterzative but to confirm 
the sale acd the applicants were entitled to the order 
they asked for. Umesh Chandra Dass v SkibNarsin 
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BRowN, J.—One Nga Hla U was prosecuted under 
the provisions of section 408, Indian Penal Code, for 
criminal breach of trust. He was originally convicted 
by the Additional Magistrate, Prome, and sentenced 
to nine months’ rigorousimprisonment, He appealed, 


‘Cinis) Revision Na SB of 1605 frm te Ore of he Alena 
Spain Power Magitate Zin Criminal Repl B16 of 26 
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and the appeal was heard by the Sessions Judge, 

harrawaddy, who set aside the conviction, and 
ordered a retrial on the ground that the Magistrate 
hhad not complied with the provisions of section 342 
‘of the Code of Criminal Procedure, The case was 
‘again tried by another Magistrate, who again con 
victed, and Nga Hla U again appealed to the Sessions 
Judge, Tharrawaddy. 

The matter has been referred to this Court by 
tho learned Sessions Judge on the following grounds. 
In the retrial the Magistrate examined all the prose 
cution witnesses, and then examined the accused 
and charged him, After this eximination and the 
framing of the charge, two of the prosecution witnesses 
were recalled for further crossrenmination, but the 
accused was not further examined after this cross: 
examination. The view of the leamed Sessions Judge 
is that this failure further to examine the accused 
fon the part of the Magistrate amounts to an illegality 
which vitiates the whole trial. He is of opinion that 
the oaly course open to him would be to set aside 
the conviction, and order a third trial. It was for 
the same reson that the frst trial was set aside 


4 
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judicial authority ;bot, with all respect to the opinions 


rc 


expressed in favour of this view, { find amma oa 


to accept it. 


"The Ssasions Judge does not suggestin this case Sem 
that the accused bas, in any way, been prejudiced mo" 1 


by the failore to question him farther. The accused 
‘was examined at considerable length after the com 
pletion of the examination of the prosecution witnesses! 
and before the framing of the charge. No further 
prosecution witnesses twere examined, but all that was 
subsequently dose was to cross-examine two witnesses 
‘who had already bees examined on behalf of the 
prosecution. 

The accused himsel! did not raise this point in 
appcal, and Tthink it may be taken, as sas apparently 
held by the learned Sessions Judge, that the point 
is a porely technical one, aad that the accused has 
‘ot, in any way, been prejudiced, by the failure of 
‘he Magistrate further to examine the witness. 


T have examined the reports of a number of cases 
in which He was held ha am legalty this ort 
was fatal to the case. T have been able to find no 


abl 

Fegment inthe lca rags af tin Coors or of 
the late Chief Court, or of the Inte Court of the 
Judical Commisioner, Upper Burma, upon the 
subject except that of Emperer x, Ngo Pe Mya and 
‘one, which is published at page 18, Upper 
Ralings, Vol. UL. In that ease there was no examina 
tiom of the accused whatsoever. It was held that the 
‘omission of the Magistrate to do so wat fatal to 
the validity of the trial. Bat it is not necessary in 
this case to decide whether a total failure to examine 
the accused person vitiates the trial. In this case 
the accused penoa was examined at length. The 
only irregularity or illegality, if any such exists, was 
that the Magistrate did not examine him after the 


if 
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cressexamination of the witness for the prosecution 
was complete. 

Inthe case of Raghs Bhumti x. Emperor, reported 
at page 49, Volume LVI, Indian Cases, it was held 
‘that an omission to examine an accused person in a 
Sessions case was not a mere irregularity curable by 
section $37 of the Code, but was fatal to the tral. 
A number of previous cases were referred to in 
Which such an omission was held to be fatal. 

‘There is undoubtedly x large volume of authority 
for this view, bot I have been tinable to find precisely 
fn what ground it has been based. It has often been 
suggested that a non-compliance with a mandatory 
provision of the Code of Crimizal Procedure corpot, 
in any circumstances, be cured by the provisices of 
section $37 of the Code, and ust invalidate the 
whole trial, Teannot find any authority for this view, 
‘The fact that section 537 itself relers to errors and 
omissions in the proceedings suggests that there are 
cases im which a mandatory provision has not been 
‘complied with, bat to which, nevertheless, the provi- 
sions of section 537 would apply. For an omission 
to take place, it would appear that there must be 
some neglect to comply with some definite order in 
the Code. The decision of their Lordships of the 
Privy Council in the case of Ssbvabmanis Ayyar 
¥. King-Emperor, ceporied in LLR. 25 Madras, at 
page 61, has sometimes been referred to as authority 
for the principle that non-compliance with a mandatory 
provision of the Code is fatal fo the trial, but I ean find 
notiiing in the judgment of their Lordships to justify 
this view. What their Lordships cbserved in that case 
‘was that they were “ unable toregard the disobedience 
to an express provision as to a mode of trial as 
mere irregularity. Such a phrase as irregularity is 
‘not appropriate to the illegality of trying fan accused 





Provisions of section 386 of the Code as the failure 
to examine the accused ix an infringement of the 
provisions of section 342. The failure to examine an 
accused person is, no doubt, amore serious irregularity 


ssid to have bees adopted in the present case makes 
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the whole proceedings void. On the other hand, in 


‘ioc csv section $37 it is laid down in very wide terms that 
ve mo finding, sentence or order passed by a Court of 
"are. Competent jurisdiction shall be reversed or altered 
Wr i under Chipier XVII, or on appeal or revision, on 


account of any error, omission, or irregularity in the 
complaint, summons, warrant, charge, proclamatica, 
order, judgment, or other proceedings before oF 
during trial, of in any enquiry or other proceedings 
under the Code unless a failure of justice has been 
occasioned. These terms are very wide, and seem 
to me to be framed to meet such a case as the 
present. There is no question here ofthe proceedings 
being vitiated from the first, The contention is that 
because the Magistrate omitted further to exami 
the accused person after cross-examination of the 
on witnesses, that is to adopt a certain 
procedure in the course of the trial, the 
became void, I cannot bold that at the most this 
‘was more than an error, omission or irregularity 
within the meaning of section 537, or that there is 
any authority in the Code for treating the proceedings 
‘as void simply because of this omission. 

‘The Madras High Court was at ove time of opinion 
that the adoption of the procedure adopted in this 
case was necessarily fatal to the trial; bat that decision 
has now been over-ruled by 2 Full Bench ruling of 
the same Court in the case of Varisai Rowther and 











accused further after crost-examination f the prosecu: 
tion witnesses if he has already been examined 
generally on the case after the examination-in-chie!. 
If this view be correct, then there can be no question 
of the trial peing vitiated in the present case. 
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‘The contrary view has, however, been taken by the 


High Court of Calcutia. But, whichever view is nea 
correct as to the precise meaning of the terms of 
section 341, and the exact stage of the trial at which 
the accused should be examined, I am of opinion 
thit such 2 mistake or omission, if it is a mistake oF 





This is the view which has recently been taken by 
the High Court of Allahabad in the case of Emperor 
¥y. Bechu Chaube and another, reported in LL.R. 
XLV, Allahabad, at page 124, The tests to be applied 
in deciding whether a particular infringement of the 
Provisions of the Code vitiated the whole trial were 
there stated to be, “ Does the error go to the whole 
Foot of the trial? Does it, in effect, vitite the 

7 Has the Court assumed an authority 
which it does not possess? Has it broken the vital 
rules of procedure? I the error is of such a 
the proceedings are witiated in their very ince 
and section 537 has no application. But the 
fact that a certain provision of the Code is imperative 
does not in itself indicate that a breach of that provie 
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I folly agree; bot 1 am unable to find anything! 





to me to be 
‘mere mistake in the course of the trial, and a mistake 
which has not, in any way, materially prejudiced the 
accused. It is not a question here of an entire 





‘appear to have been suggested that if the examination 
had been deferred, or if further questions had been 
accused after the cross-examination of the 
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applying to the Collector for the land as village land 
had admitted that it was State. 
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Plaintiffs application to the Coliector for the land 
cannet be construed as an admission that the lard 


XH. State, andthe Judge himeelf had pointed cut 
waste”. earlier in bis judgment that the Collector had given 


rar 


tno authority for the proposition that all village land 
is State land. I know of no authority for such a 
sweeping proposition. 

State land is defined in section 23 of the Upper 
Barma Land Revenue Regulation and village land is 
not referred to in the section. Village is defined in 
fection 3 as an area appropriated to dwelling places 
not included in a town. 

‘There seems to be no reason why persons should 
not own bobabaing aod in a village; and it is 
conceivable that bobcbaing land might often exist in 
‘an area which was not originally appropriated to 
dwelling places, but was subsequently s0 approv 
priated. 

Ttis not suggested that there has ever been any 
formal declaration that the land is State wader section 
M. 

Maung Ne Dua was ejected from the plot of land 
by the Deputy Commissioner ina village proceeding. 
He appealed to the Collector against his order on 
the general side, and the Collector sitting on the 
revenue side confirmed his own order, holding that 
the land was State, 

‘The Collector has assumed that the land was 
State land oo quite inadequats grounds and has 
evicted Maung Ne Dun purporting to act, it may be 

under section 25 (é) of the Regulation. 
He has in effect decided a dispute between rival 
claimants to State land, which, it was definitely laid 
down by the Judicial Commissioner in similar 
‘circumstances in Sheoshanker's cave (1), the Revente 
——— one 
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Regulation does net authorize Revenue Oficers to do, 
except within one year of a declaration that a land 
is State, Even, therefore, if the land was State, on 
this ruling the Collector had no power to decide 
between rival claimants and eject one of them, 

It appears from the terms of the Collector's 
order that Maung Ne Dsn claimed that the land 
hnad been in possession of himself and his forefathers 
for a long period. This obviously amounted to a 
denial that the land was State, and there was no 
justification for the Colicctor’s assumption that the 
land was State. 

‘Asa matter of fact tle Collector did not decide 
that Maung Pu (the defendant) bad a better title to 
the land than Maung Ne Dun, but gave it to him 
because he was mere in need of it. 

Tn. the absence of proof that the land was State, 
that the Collector's order was ultra 
had no right to eject Ne Dun 








from the land. 
This is not, however, an appeal against the 





Collector's order and no’ appeal lies to the Ci 
Court. We are concerned merely with the merils 
of the rival claims between plaintiff and defendant, 
Plaintiff based his title on Maung Ne Dun’s long 
possession and that of his forefathers. 

‘As against plaintiff, defendant had no claim 
except that derives from the Collecter’s order, which, 
Thave held, was under the circumstances ultra tires, 
His need of a house site gives him no right as 
against a title derived from long occupation. 

I consider the District Court was wrong in 
reversing the order of the trial Court on the merits. 

Tset aside the finding and decree of the District 
Court, and restore the decree of the Township Court 
‘with all costs. 
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APPELLATE CRIMINAL, 
apo Mr. Jt Carts 
‘MAUNG DUN 


eB 
MA SEINS 
Malton Orders ubitbrdhdarte 








‘oer beg ry ter divuatane Sa nay brent. 
‘Dose rage t Tons Et) Dat Nols, Marat! Fave 98 Mad: 
4801 Bet Dita. Ganca Dro 008) PCr inteChandsta Rane, 
re Sutter 33 Ba 85: Lapa Doowen Tia onda 
sh Kar, Eades Sabb, 1 Cal 77; Me Venkeya 
Siowne ia Us Ma Mes Kim OL, 
162s Manag Po su Ma Tat 1043 0.0, 94; Sri Dort tion 
one 1046 Gr 5h Sethe have Dub, 8 Say Smear 
Cane, J-In July 1921, Ma Sein obtained a 
fenance order against her husband Maung Dun. 
In 1922, Maung Dun sued for restitution of conjugal 
rights and in November of that year a decree was 
passed by consent, In Miscellaneous Case No. 15 of 
1924 of the Township Magistrate of Ye, Maung Dun 
applied for cancellation of the maintenance order. 
‘About a month later, in Miscellaneous No. 17, 
Ma Sein applied for recovery of Rs. 60 as arrears of, 
maintenance. 

Maung Dun's pplication was dismissed by the 
Magistrate and Maung Dun then applied in revision 
to the Sessions Judge of Amherst, who has referred 
the cases to this Court with a recommendation thatthe 
maintenance order be cancelled and that the procee- 
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Before the Magistrate, Maung Dun stated that he 
had asked Ma Sein, before elders, to return to him 
and that she tad refused to do so unless she got 
her expenses. 

‘The witnesses (old a different story. They say 
that Maung Dun came to U Hining's house and 
asked that Ma Sein be sent for. She came and 
Maung Dun asked her if she would return to him. 
She said that she would and the parties then left. 
Two out of the three witnesses say that Ma Sci 
said she would come after drawing money from the 
Court. What happened afterwards the witnesses do 
not know. 

‘Ma Scin herself says that she agreed to go 
with Maung Dun, but that she must go and get 
money. She asked bim to come to her house but 
he would not. Maung Dun did not come again. 
She went and asked at Maung Pu’s house but 
Maung Dun “went away.” T take this to mean 
that he “tad gone away.” She contends that 
Mavrg Dun kad no toni fide wish to take her 
back and merely wished to get the maintenance 
order cancelled. 

‘That seems to have been the view on which the 
‘Magistrate dismissed the application. On the evidence 
Ido not think that sufficient cause is made out for 
the cancellation of the order. 

‘The question remaining is whether the decree 
for restitution of conjugal rights itself renders the 
order void. There is authority for the view that it 
does. 

‘This was held by one Judge of the Chief Court 
in Maung Tha U v. Ma Mya Kin (1). Alsobya 
bench of the Bombay High Court in Zn re Chandulal 
Ranchhod (2). In this case the learned Judges gave 
HOTS a Otome 
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the following explanation of their view—“The decree 


‘aise Dox for restitution of conjugal rights is a statement by a 
‘statis, Court of matrimonial jurisdiction that husband and 


came 3 


wife are under an obligation to live together and that 
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pplication 2s one under section 488 
and proceed to decide whether at tbat time the wife 
‘was entitled to on order for maintenance. 

‘Another case which has been much cited is In 
tre Salatidas (3). Tn this case wo reasons for the 
decision were given. It was based on the case of 
Lupotea Doomony x. Tika Moodo! (4) and another 
‘unreported case. The former seems to bea very 
doubtful basis ; it is dificult on the report to say 
‘what the learned Judges decided. 

‘Maung Po Sow v. Ma Thet(S) is somewhat different. 
Here the wile applied for a maintenance order after 
the husband had obtained 2 decree for restitution of 

i 20 
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to section 489, Criminal Procedure Code:—""Where 138 


it appears to the Magistrate that in ccnsequence of mas 
any decision of a competent Civil Court, any order a 


circumstances which may be brought before him. 

On this view and on my finding that the petitions? 
id not make cat sufficient cause for the cancellation 
of the order, I dismins this application. 

I also discharge the Sessions Jodge’s order staying 
proceeding om Ma Sein's application in Criminal 
Miscellaneous Case No. 17 of 1924 of the Township 
Magistrate, Ye. 


‘box 
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APPELLATE CRIMINAL, 
efor Mr. Stee Ca 
NGA POTHAN 


® 
KING-EMPEROR* 


Mabinas Onde Rettinn dey ncton 9 Aull foment seas 
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addition an order of restriction for two years alter the 
expiry of his sentence was passed under section 9 of 
the Burma Habitual Offenders’ Restriction Act. With 
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The Magistrate was not entitled to use an order 15 
which had been set aside, on whatever grounds, a 
proof that the accused was an old offender. Mores" 








I confirm the conviction of Nga Po Than and the 
sentence of eighteen months’ rigorous imprisonment 
passed on him, but set aside the order of restriction 
under section 9 of the Burma Habitual 
Offenders’ Restriction Act. 
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APPELLATE CIVIL. 
‘efor Mr ube Car and Mr Date Brows, 
MAUNG PO SHEIN 


MAUNG PO KIN.* 


‘hit Peer Coe Ff 1900, Order XLV, ale 1—Wetbr High oor 
“yO Court comtnt ote sear nding affatfo Prny 
Coma 

“The prover Cott dea with ll questions rearing the vecation ca 
ecto under peal is Manta Cone note Origin Cont bt he 
tity Cnet on te Appelt ie 

‘Ram Bahstur vo Thar Set Sri Rasa Krohn Chander, 3 Pa. Le 
spies 

Das—for the Appellant. 
Leach—Ior the Respondent, 


CaRk ax Brown, JJ—The appellant sued the 
respondent for the recovery of certain immoveable 
properties in the District Court of Myaungmya, His 
suit was dismissed by the trial Court, but was decreed 
by this Court on appeal. The respondent has now 
obtained leave to appeal against the decree of this Court 
to the Privy Council. Meanwhile, possession of the 
land in dispute, or a portion of the land in dispute, has 
been made over to the appellant. The respondent, 
after the making over of this land, applied to the 
District Court under the provisions of Rule 6 of Order 
XL of the Code of Civil Procedure to have secur 
taken from the appellant, and the District Court has 
‘ordered the decree-holder to furnish security for mesne 
profits at the rate of Rs. 3400 a year. It is against 
this order that the present appeal has been filed. 

It is contended that the District Court fas no 
jurisdiction to pass the order it did, and, in our 
opinion, this contention must be upheld. Order XI 

‘hal Fit appeal 
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‘of the Code of Civil Procedure is headed “ 
from Original Decrees,” and lays down roles for the 
‘Procedure to be adopted in case of such appeals and for 
applications for stay of execation pending the appeal, 
‘or the giving of secarity by the appellant forrestitution 
‘of property. In the case of second appeals it is 
provided by Order XLII that the rules of Order XLI 
‘shall apply : but there is no such provision in Order 
XLV with regard to appeals to the King in Council. 
‘On the contrary, the powers with regard to stay of 
‘execution or the taking of security from the respondent 
ase specifically laid down in Rule 13 of the order. 
Under that rele, the Court may allow the decree 
appealed from to be executed taking such security from 
the respondent as the Court thinks ft for the due 
performance of any order which His Majesty in Council 
‘may make on the appeal. 

It seems (0 us quite clear that the provisions of this 
‘rule are meantentirely to govern all questions regarding, 
the execution of the decree under appeal before His 
Majesty in Council, and that the provisions of Rule 6 
of Order XLI have no application ; and the proper 
(Court to deal with the matter is not the Original Court, 
but this Court. The decree in question was passed by 
‘this Court, and not by the Origizal Court, and we agree 
with the view expressed in the case of Ram Bahadur 
vv. Thakur Sri Sri Radha Krishen Chanderji (1), that in 
such circumstances the “Court” means the High 
Court. The District Court was, therefore, acting 
‘without jurisdiction in passing the orcer it did. 

It has been contended on behalf of the respondent 
that a0 appeal lies against the order, and the appellant 
himself would appear to have been doubticl oa this 
Point as he originally drew up his memorandum of 
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appeal ia the alternative as en appeal or revision, anc 
save in his grounds of appeal reasons for interference 
in revision ; but as in Ram Bahadur’s case the matter is 
not of importance, as the order, being passed withou! 
jurisdiction, is one which we should be justified in 
setting aside ia revision. 

je wet aside the order of the District Court 
requiring the decree-holder to fernish security. The 
respondent will pay ths appellant's costs of this appeal 
—advocate’s fee five gold moburs. 
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‘Hay—for the Appellant, 
Mya Bu—for the Respondent. 


Heavo axp Cuam, JJ.—The parties are husband 
and wife and respondent, the wife, sued appellant, 
the busband, for divorce oa the ground of desertion 
aod for partition and possession of the property of 


the 

Appellant said that respondent was merely a “lesser 
wile’ and that be never deserted her but on the 
contrary she deserted him. He also alleged that 
being a lesser wife” she was not entitled to get any 
property on divorce. 

The Court found that appellant had married 
another wile blee he marie respondent, the thet 
‘woman quarrelled with him and left him, 
oaths iter appellantaskedfor respondent in marrage 
saying falsely that he had divorced his earlier wife, 
that he married respondent and took ber to live with 
him in his mother’s house where he had lived with 
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‘other wife's interests must nevertheless be protected, 
that the other wife's interest in the basband's 
Property would bbe one-third, that respondent also 
would be entitled in her own right to one-third of 
eae the property acquired by appellant after his marriage 
catty, With her, that respondent if she were the sole wife 
“mT would have been entitled to all the husband's 
property, bat that because there was another wile 
it would be inequitable to give her all the husband's 
share alter deducting the shares of the two wives, and 
that it would be fairtherefore to give hall the husband's 
share to respondent and leave the other half for the 
husband and the other wife. On this basis respon- 


and profits, the learned Judge gave her a decree 
for divorce and for partition and possession of a one- 





‘either to disagree with the lower Court's finding 


Vor. IIT) 





‘would seem that the property which the husband 
‘brings to his second marriage cannot be more than 
‘what had previously been regarded as his interest in 
the property acquired during the first marriage, If 
80, then the second wife would acquire by the 
marriage a one-third interest in his two-thirds interest 
in the property which he brought to the frst marriage, 
2 one-third interest in his two-thirds interest in the 
property inherited by him during the first marriage, 
land a one-third interest in his one-half interest in the 
Jointly acquired property of the frst marriage. She 
‘would thas be entitled to a two-ninths interest in the 
Property which the husband brought to the first 
marriage and in the property inherited by bim during 
he first marriage and to a one-sixth interest in the 
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the above basis, but if the second wife were entitled 125 
todivorce for the husband’s misconduct, that is to a ano! 
divorce with forfeiture of all the husband's property, 
then the first wife might seem to be prejudiced if 
she were left with the husband entirely divested of 
all interest in any property, since it iscontrary to the 
principles of Burmese Buddhist law that either of a 
married couple should be able to obiain partition of 
‘the property of the marriage otherwise than on divorce 
and that would clearly be the effect of allowing the 
second wife to take allthe husband's interest in the 
property. But on the other hand the taking of a 
second wile without the consent of the first entitles 
the first wife to a divorce as by mutual consent, s0 
that ifthe first wife either consents to the taking of 
the second wife or does not claim divorce, she may be 
regarded as having acquiesced in the consequences 
which result from the taking of the second wife and 
‘one of thore consequences would seem to be that if 
the second wife becomes entitled to divorce with for- 
feiture of property, the first wife is leflin the same 
position as regards property a8 she would have been 
if she had herself claimed the divorce to which ske 
was entitled except that she gets in addition ore 
third of the property jointly acquired during the 
marriage with the second wife. We think, therefore, 
that the first wife would have no cause for complaint 
if the partition on the second wife's divorcing the 
husband for misconduct were on the above basis, 
that is that the second wife takes all except the first 
‘wife's interest in the property. 

In this case however although respondent claimed 
divorce for appeliant’s misconduct, she did not claim 
the whole of his interest in the property. What she 
id claim was one-third of the immoveable property 
and one-sixth of the!property, jointly acquired during 
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‘the marriage with her. It is dificult to understand on 
‘what basis that claim was made, The claim to one 
third of the immoveable property probably represented 
one-half of the husband’s two-thirds interest in that 
property, which suggests that sbe was really claiming 
adivorce as by mutual consent. Similarly, the claim 
to one-sixth of the jointly acquired property may 
represent a claim to one-half of the husband's one- 
third share in tbat property, the husband and the two, 
wives being regarded ns each entitled to one-third of 
that property, but why she shoald claim half of the 
appellant's interest in the jointly sequired property, if 
the divorce was as by mutual consent, does not 
appear, Itmay be that xheor her legal adviser regarded. 
the two wives as being jointly enlitled to a one-third 
interest in the jointly acquired property of the second 
‘marriage, in which case respondent's interest would 
bbe onedsixth, but this is mere speculation and we 
know of no authority for the soggestion that the 
‘husband is entitled to two.thirds ofthe jointlyacquired 
Property. 

‘As we have found that appellant deserted 
respondeot and that she was therefore entitled to 
divorce with possession ofall the husband’s interest in 
the property, respondent would, on the above basis, 
be entilled to two-thirds of the immovesble property 
and to two.thirds of the jointly acquired property. 
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eslolon Ai as ever riotous ade. 


Cann, J—The accused in this case was subject 
toa restriction order for three years from the 25th 
January 1923. He carried out this onder watil the 
‘6th Jane 1924, that is, for a_ period of ove year, four 
montis and twelve days. Then he left his tract 
‘without permission, He was arrested on the 13th 
July and was sent up for tril and on the 19th 
August was convicted under section 18 of the Habitual 
Offenders’ Restriction Act and was sentenced to six 
months’ rigorous imprisonment. At the end of his 
judgment the Magistrate added, “After his release 
from jail Nga Tha Bay will go back to Thayagta 
7 Cintas een PSALM lm Be wer Be Sot 
wes tan i Ape Sted 
1 
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Restriction Act, does not authorize the addition of 
a term of restriction fo the sentence in the case of » 
conviction under section 18. 

But I think that the Magistrate did not intend it 


provides only that a 
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in force. It does not allow of the exclusion of any 
period during which the accused has been absent 
from his tract in contravention of the order or of any 
petiod during which he has been under trial. The 
ellect of the sentence was, therefore, only to extend 
the duration the restriction order for a period of 
six months beyond the 24th January 1926, on which 
date it would normally have expired. Thus the order 
‘would remain in force for a period of one year and 
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their effect on his period of restriction and have 
noted in the case diary that he had done so. But 
in doing so he should have been careful to do 30 
correctly. 

‘The Sessions Judge should have discovered these 
‘errors, but he merely dismissed the appeal summarily, 

confirm the conviction and sentence of imprison- 
ment passed on Nga Tha Bay, but set aside the order 
directing him tostay at Thayagon for one year and 
eighteen months after his release from jail, 

The original restriction order will, of courses 
remain in force as provided by section 18(2) of the 
Habitual Offenders’ Restriction Act, 


APPELLATE CRIMINAL. 
pre tr ie Care, 
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® 
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‘he nd ae eagle cared by son $9, Cll Procedure Code it 
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Vertannes—for the Petitioner. 
Choon Foung—for the Respondent. 


Curant, J—Counsel for the petitioner has pointed 
‘out that the Magistrate did not comply with the 
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Provisions of section 145, Criminal Procecure Cede. 
This is so. Clause 1 of the section requires the 
Magistrate to make an order in writing stating the 
‘grounds of his being satisfied that a dispute exists 
Which is Hkely to cause a breach of the peace. The 
Magistrate did this. But clause 

the order tobe served on the parties and this was 
not done. The notice actually issued was not a 
copy or translation of the order and gave no grounds. 
‘And no copy was published by being posted on the 
land itself, 25 is also required by claose 3. 

‘These are decided irregularities, but I think that 
they are cured by section $37, Criminal Procedure 
Code, and do not invalidate the proceedings. The 
Magistrate should, nevertheless, see that they do not 


mt 





Mae Mev Ma Wl, 38. 387m far 
‘Thin Maung (1)—for Appellants, 
Aiyangar—for Respondents, 

Youxa axp Browx, JJ—In this 
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The land in suit was originally infpossessicn of 
“USED? two persons Maung Aung Min and'Ma The U. In 
‘cue 1908-09 some of the land in their possession was 
‘cuss sge resumed by Government for noa-payment of revenue. 
‘ust? This resumption was apparently  mistke, and the 

land, which ought to have been resumed, was the 
land! in an adjoining holding inthe name of enother 
person. Possession of the land was, however, given 
up by Maung Aung Min, and it remained vacant for 
some years. 

In 1916-17 some of the plaintiffs in the present 
litigation occupied parts of it, and otber parts were 
occupied by other plaintifis later on. 

In 1920, Ma The U and ber son-in-law, Po Cho, 
applied to the Deputy Commissioner for the return 
‘of the land in question. The Deputy Commissioner 
passed orders on this application that the plaintiffs 
‘must vacate the land, and that pomsession of it should 
be given to Ausg Min, who was in possession with 
Ma Tae U originally. 

‘The plaintiffs, in their plaint, alleged that the 
defendants wrongfully entered on the land ; and it 
appears that the defendantsfentered on the land under 
the orders of the Deputy Commissioner. The plaintifis 
appealed to the Commissioner, who rejected their 
appeal as time-barred. At the same time he pointed 
‘out that, as the dispute was essentially between private 
‘persons, it should have been referred to the Civil Court, 
It was apparently when the Commissioner had passed 
these orders that the plaintits filed the suits, cut of 
which these appeats have arisen. 

In second appeal before this Court it was held 
that the Deputy Commissioner had v0 jorisdiction 
jn the matter, and that his order was ultra sires 
and a decree was passed, directing the plaintiffs to be 
‘put into possession. The decree, which was passed 
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by our brother Carr, was based largely om the decision 
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te 


in the case of Maumg Naw v. Ma Shwe Hnut (1); sama re 


and the reasoas for giving special Jeave to file this Stas 


‘special appeal were that the question wos important, 





ad that it was desirable that the law relating to the ‘Semrs” 
Jurisdiction of the Civil Courts and of Revenue Officers "™"** 


{in respect of land at the disposal of the Government 


Yoon 


should be more clearly defined. Our learned brother sor, 


in giving leave to appeal also added that he had 
serious doubts of the correctness of the decision in 
Maung Naw’s case. 

Maung Naw's case was decided by a Full Bench 
of the Chief Court of Lower Burma, and has been 
rogarded as setled law for many years, The correct= 
ness of the decision has not been seriously questioned 
before us in appeal, and we do not see sufficient 
reason for reconsidering the point there settled now. 
‘What was held in that case was that in a suit between 
private individaals for possession of land in respect 
‘Of which thereis no grantee, lessee or person having 

atus of ndholder, the jurisdiction of a Civil 





the case for the defendants is that they have 
a preferable chim to the plaintifis, becanse they have 
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been put in lawful possession by the Goternment, 


wumare which is the owner of the land; and the question 


for decision is, therefore, whether the Deputy 


sels ae Commissioner had the power to pass orders directing 
‘rate’ defendants to be put into possession and whether 


the defendantappellanis were lasfolly put into 
posession, If he had such power and the appellants 


‘sens.It were lawfully pat into pessession, thea the defendants, 


as tenants of the landlord, would clearly not be tres- 

passers, and would be entitled to retain possession. 
Under section 19 of the Act the Local Govern- 

meot may from time to time make rules to regulate 








uch roles The rule Gamed by the Local Govern: 
ment under this section are rules S1 and 52 (we 
refer to the rules in force at the time the Deputy 
Commissioner passed orders in this ease. They have 
‘been amended since). ale S2empowers the Revenue 
Officer to serve a notice of ejectment on a person 
eccupying the land ia contravention of rule S1. Role 
$1 provides that any person in possession of waste 
land for purposes of cultivation shall be liable to pay 
revenue and shall also be liable to eviction. The 
Deputy Commissioner has been separately empowered 
as Revenue Officer for the purposes of rule 52 by 
the Local Government. A difficalty in connection 
with these rules is at once apparent. Role St 
empowers no onc fo evict, and re 2 only empowers 
the Revenue Officer to act when the provisions of 
rule 51 have been contravened. There is no question 
in the present case of a failure to ray revenue and 
the Depatey Commissioner would have the power to 
‘evict only if the persons in possession could be held 
to have contravened rule 51 in virtve of the clause, 
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“Hee shall also be liable to eviction.” If the rules 
be strictly construed, then it would appear impossible 
for any person in’ possession of waste land for 
purposes of cultivation to be evicted at all unless he 
failed to pay revenue. The Revenue Officer is not 
empowered to act at al! until the provisions of rule 
51 have been contravened, and until the Revenue 
Officer acts, the occupier cannot be said to be 
contravening the rules because he is liable to eviction, 
But if section 19 of the Act and rules $1 and §2 be 
read together, we think that a broader consiruetion 
‘must be put on the provisions of these roles, It is 
quite clear from section 19 and rule 51 that the 
intention of the legislature and of the Local Govern 
‘ment was that the temporary occupier should be in 
the position of what is known in England as a 
tenant-at-will, and that the duly constituted Revenue 
Officer should have the power to eviet such tenant 
ifthe land were required for other purposes. In the 
present case the Deputy Commissioner passed orders 
that the plaintigs should leave the land after the 
conclusion of the cultivation season. That being 10, 
and having regard to the clause in rule $1 tothe effect 
that the temporary cultivator is liable to eviction, we 
are of opinion that if the cultivator had at the end of 
the cultivating season refused to leave the land he 
‘would have been occupying the land in contravention 
of rule S1, and would therefore have made himself 
Jiableto eviction under rule 25, We do not think that 
itis open to the Civil Courts to consider the propriety 
of the order of the Revenue Officer in such a case, 
The plaintiffs had no right as against Government 
beyond that of temporary occupation. That is clear 
from the clanse in rule S1 as to liability to eviction, 
‘And that lability exists independently of any reason 
there may be for evicting them. If the plaintifs 
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‘were dissatisfied with the order of the Revenue 
Officer, their remedy was toapply to the Commissioner, 
which they did actually do. As a matter of fact in 
this case no action under rule $2 was necessary. 
‘The jodgment of the trial Court states that, “Mr. 
Davison, learned counsel for the plaintif, admits on 
‘behalf of his clients that the defendants went on the 
land under the Deputy Commissioner's orders passed 
‘on the 16th January 1921 in Deputy Commissioner's 
Revenue Proceedings No. 151 of 1920-21 and hisclients 
the plaintiffs im all cases have bee removed from the 
possession of their respective land under the said 
‘order (Exhibit ID.” In the face of this admission it 
‘cannot be maintained that the defendants are mere 
trespassers, The plaintifis were linble to eviction by 
their landlord the Government at any moment. An 
order was passed by the Depaty Commissioner as 
Revenue Officer that they should leave the land, and 

‘onder the possession of the 





Commissioner's order. But they did not resist it, 
‘but gave up possession peacefully, The plaints had 
undoubtedly a possessory title, but that possessory 
title ceased on their acquiescing in the Depaty 
‘Commissioner's orders, and they have no other title 
of any sort. We entirely accept the finding in 
‘Maung Naw's case that Civil Courts have jurisdiction 
to entertain disputes between private persons as to the 
fright to oceupy land over which no landholder's 
rights have been acquired. But we do not consider 
that the plaintiffs have shown any title im the present 
case which could give them a right to recover 
possession from the defendants. Whenoncea tenant- 
at-will has acquiesced in the orders of his landlord 
to give up possession, then he no longer has any rights 
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to the land to enforce against any other persen in 
powsession with the consent of that landiord, and 
that appears to us to be the position ia the present 
case. 

‘We are, therefore, of pinion that the plaintifis 
failed to establish their right to possession as agoinst 
the defendants. 

‘We allow these appeals and direct that the plaintif- 
respondent's suit be dismissed with costs in all 
Courts. 
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‘Special appeal, reliance was placed on the decision of 


"gabe hey their Lordships of the Privy Council ia Ma Thaw Than 


cv. Ma Pwa Thit reported at page 451 of Volume I of 


‘Merinna these reports, and it was urged principally that the 
‘SeiMt. decision of the trial Jodge, who had seen the plaintiff 


and his witnesses and had believed their evidence, 
should have been treated by the District Court as an 
Appellate Court with very great weight and should nct 
hhave been set aside. The facts in the case and the 
High Cour’s observations oa the especial application 
of the remarks in the jadgment of the Privy 
Council will appear from the judgment reported 
below. 

‘Ba Thein—for the Appellants. 

Barnabas—for the Respondents, 


Lexratons, J—The appellants plaintiffs ndmittedly 
mortgaged the land in suit to the first respondent 
Muthiya for Rs. 450 in 1918 by a deed which 
stipulated that redemption be effected within four years, 
‘They again admittedly mortgaged tbe land to Muthiya 
with pomession for Re. 700 in 1919 under a deed 
which contained a clause for the forfeiture of the 
land if not redeemed within two years. 

On the 1th March 1920 the plaintiffv-appellants 
executed and registered the deed (Exhibit D) by which 
they purported to sell the land outright to the 
defendants for Rs. 1,600. The appellants now allege 
that on the occasion when this Inst deed was exe- 
cuted the defendants also executed an unregistered 
agreement agreeing to sell the land back to the 
plaintiffe-appellants for the same price of Rs. 1,600 
within three years: and the present suit is one for 
‘specific performance of such agreement. 

‘The appellants however are unable to produce 
such agreement and they account for its absence by 


and that when Maung Aung Gyaw offered to 
the Rs. 70 Muthiya at first pat him off and th 
the following day informed him that he had torn up 
the agreement and then again verbally promised to 
‘sell on the same terms as in the agreem 

The Trial Judge believed plantifis' evidence on 
these points and granted plaintiffs a decree for 
specific performance of the agement to re-sell the 
and on payment of the price of Re. 1,600; but, on 
appeal, the District Judge reversed that decree ‘and 
dismissed the plaintids’ suit with costs after an 
elaborate discusion of the evidence in the case and 
Setting forth his reasons for rejecting the story of 
the plaintifis a8 to this agreement, ete. 

The present second appeal is against that decision 
and it is urged that the decision of the Trial Jodge 
should be accepted, as that Jucge had seco the 
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i the appellant. Moreover the remarks of the Privy 
rucyeine Council in the case 10 referred to had reference to 





aetina Heath and had been severely crost-examined by an 
ion able Advocate and whose credibility bad been 
umson, Specially commented on, discussed and accepted by 
the Honcurable Judge who had tried the case. In 
my opinion these remarks should be read with 
reference to such* special aspects of that case 
should not be treated as having a too gene 
application, 
In the case now before me I agree wit 
learned District Judge in regarding the story 
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produced ind is alleged to have been fraudelesty 
detained by an opponent is always one which should 
be regarded with extreme suspicion and closely 
‘examined in every aspect before it is accepted. In 
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‘The sale deed shows that a Madrasce witness 1% 
attested the original deed, but it is not alleged that sacreauxe 
‘any Madrasee witness attested the missing agreement "yg"? 





but the appellont also omitted to take any of the 
other steps which any ordinary man would take on 
receiving such a communication, He did not report 
the fact to any Headman or to the Police and he 
remained content with a mere oral assurance from a 
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‘The plaintifsued the two defendants for Rs. 1749-6 
fon a promissry-note allegid to be executed by 
them, The Grstdefendant denied the execution as 
well as the loan ; but the second defendant, while 
denying execution, admitted that he took a loan of 
Re. 100. The Trial Court (Township Court of Henzada) 
held that execution was proved and gave a decree 
in favour of the plaintif. The defendants appealed. 
and the District Court of Henzada held execu 
tion not proved and  dismssed the plaintif’s 
iy 
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‘The plaintiff then applied to the High Court in iis 


Name Revisional furisdiction on the ground, inter alia, “That 
swe" the learned District Judge had failed to exercise the 
Xupe% jurisdiction vested in him by net giving a decree 
savten. against second Respondent who bad admitted the loan 


‘of Rs. 100 though he had denied the execution of the 
document in suit.” 

‘On the matter coming up for hearing before 
‘Young, J., the learned Judge made the following order 
of reference:— 

“The only question in this appeal is whether 
when a plaiptidi sues on a promissory-nete simply and 
‘olely without adding an alternative caure of action 
based on the original loan, he should be allowed 
to succeed on such original cause of action. 

“In the Full Bench case of Maung Ky v Ma Ma 
Gale, 10 L.B.R. $4, the following question was referred 
to the fall Bench, “Where money is lent and at the 
tame time a promissory-note is given therefor, can the 
creditor sue for the money due as on ihe original 
‘contract of loan, if the promissery-note cannot be 
proved ?" 

“The question was answered by the majority of 
the Full Bench in the affirmative, but the cave 
relerred does not seem to touch the present question, 
though the suit on which the relerence was made 
‘seems as here to have been on a promistory-note 
ely and simply, ‘The question referred was merely 
‘whether the creditor could sue for the money 2s due 
on the original contract of foan, and did not take 
into consideration the question whether he could sme 
‘on the criginal cause of action withoot having pleaded 
it, ‘The cases in India ate at variance on the point. 
But in Baij Nath Das v. Salgram, 16 1.C., 33, the 
latest I can find, it was held that where a promissory- 
note which is inadmissible in evidence is taken for 
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a preexisting debt, the creditor may recover the 
debt. The action will be for money had and received 


185 


100 
ainnge 


‘and the suit brought on the promissory-note will be “"""y, 
treated as suit for money had and received provided “4pN T° 
that the pleadings are properly framed for that purpose. #0 ert. 


“ Lagree with thisruling andas the question referred 
to the Full Bench in Maung Kyi x. Ma Ma Gale 
does not seem to me to raise the polat, I refer the 
following question to a Bench, Full or otherwise, as 
the Chief Justice may direct, ‘Whether where a 
plaistif’ sues on 2 promissory-note simply and selely 
‘without adding an alternative cause of action based 
‘on the original loan, he should be allowed to succeed 
‘on such original eacse of actica.” 

‘Toe matter came up for hearing before a Full 
Beach composed of Robinson, CJ., Lentaigne and 
‘Caplific, JJ, with the result reported below. 


Ba Thein (1)—for the Applicant, 
RM. Sen—Llor the Respondent. 


Rowixsox, CJ.—The question referred to the Full 
Bench is whether, where a plaintif’ sues on a pro: 
missory-note simply ond solely without adding an 
alternative cause of action based cn the original loan, 
hhe should be allowed to succeed on such original 
‘cause of action, 

In Maung Kyl v. Ma Ma Gale (1) it was held 
that, where money is lent and at the same time a 
promissory-oote is given therelor, the creditor is not 
debarred from suing for the money ent as on the 
‘original contract of loan, if the promissory note-cantot 
be proved. 

Jn the present case there was no prayer for a 
decree bised on the original loan ; bot the matter 
a a 
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WH appears to us to be covered by the previous Full 
sut@fyq Bench ruling for an amendment of the pleadings 
“7 can be allowed at any stage of the proceedings and 
*® could have been allowed in this case. After amend- 
ment, the case will be covered by the previous Full 
Twbpwer, Bench decision, Amendment could clearly be allowed 
So ina case where the original loan is admitted and 
lasiore where the sole result of refusing it would be to 
contre, {oree plaintiff to another suit, to avoid which is one 
fof the principal objects of the much wider rule a 
to amendment which has now been introduced, 
would answer the question relerred by saying 
that he should be so allowed after the necessary 
amendments have been made. 
Lestateng, JI concur. 


Conciers, J.—I coneur, 
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Takes 7 Daley 12 Raddagntied. 
Banerjee—for Une Appellant. 
SM. Bose—lor the Respondent, 


Lewraicne, J—This in an application for the 
‘evisi an of an order passed by the Third Judge of the 
‘Court of Small Causes, Rangoon, releasing a judgment. 
debtor on his producing an order adjudicating him an 
Insolvent under the Presidency-Towns Insolvency Act, 
1909. ‘The petitioner obtained a decree for Rs, 1,720 
and Rs. 188-9.0 costs in the Court of Small Causes, 
Rangoon, against the respondent on the 18th February 
1924, On the 2h February 1924 the petitioner 
applied to execute the decree by the arrest of the 
jadgmeat-debtor, but that proceeding was infructuous 
and was eventeally dismissed. On the 25th June 
192% the petitioner again applied to the Court to 

= Cea Been Bo agent Se wee wt Se Sell Come 
cout d teem a Sn Ens Se EE 
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‘execute that decree by the arrest and detcotion in 
prison of the judgment-debtor; and sn order was 
passed directing the issue of notice to the judgment. 


case debtor. On the 29th July 1924 notice of that appli 





requiring ‘and show cause om the 
Sist July 1924, On the 34st July 1924 the respondent 
failed to appear anc an order was passed by the Third 
Judge of the Court granting the application for his 
arrest. Onthe 4th August 1926 the warrant fee of 
Rs. 2 was deposited in the Court and the warrant was 
issued ; but the judgment-debter wis not arrested there- 
oder wntit the Lith August 1924. On that date he was 
arrested and brought before the Court, and the record 
states that he then produced an Adjodication Order 
‘passed by this Court in Insolvency Case No. 179 0f 1924 
and dated the 2nd August 192. On the same day 
the 11th Avgust 1926 the learned Third Judge heard 
arguments and beld that he was boond to release the 
judgment-debtor under the provisions of section 17 of 
the Presidency-Towns Insolvency Act, 1909, placing 
reliance on the deeision in Thakurdeen v. J. Dubay (1), 
a decition reported in an unofficial report. 

The present application i for the revision of hat 
order. It is clear that the learned Third Judge has 
misunderstood the effect of the decision cited by him 
and hus overlooked the fact the decision in question 
‘expressly pointed out that after the Adjudication 
Order such a proceeding (for the arrest of the judgmeni~ 
debtor) cannet be commenced against the insolvent 
‘without the leave of the Insolvency Court. A perusal 
of the section in question will also show that there 
is no provision in that section expressly probibiticg 
‘the continuance or completion of a 
commenced before the adjudication order, except in 0 
a a 
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{far as it may invelve an application for aremedy against 
the property of the Insolvent. La the ease now before 
‘me the application for the arrest of the judgment= 
debtor and the order for his arrest had been passed 
by the Court prior to the Adjudication Order, and it 
is admitted that the Insolvent had aot obtained any 
Protection Order up to the date of his release, 

If the judgmenttehtor had not produced the 
Adjudication Order and the Court had been unaware 
of any such order, it would have been the duty of 
the Court to comply with the provisions of sub: 
sections (3) and (4) of section $5 of the Code of 
Civil Procedure and to give the judgment-debtor an 
‘opportunity to furnish security 10 the satisfaction of 
the Court, firstly, that he would within one month 
apply to be declared an Insolvent, and secondly that 
‘he would appear when called upon in any proceeding 
‘upon the application or upon the decree in the 
execution of which he was arrested. When the 
judgment-debtor produced the Adjudicating Order, 
there was no necessity to require him to furn 
security under both heads, because there was no 
longer auy reason why he should be bound to apply 
to be declared an Insolvent; but it is obvious that 
the adjudicating order did not fulfil the object’ con= 
templated by the second point on which such security 
would be required. Consequently, it was in my 
opinion the duty of the learned Judge to require the 
judgment-debior to give security that he would appear, 
‘when called upon, in any proceeding or upon the 
decree in the exccution of which be was arrested, 
A little consideration of the question will show that 
the object of this second requirement is to compel 
the Insolvent, when he has obiained an Adjndicating 
Order, to be also reasonably diligent in proceeding 
with his Insolvency in a bona fide manner. In the 
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event of his failing to do so or otherwise displaying 
bad faith, it would always be opea to the Ensolvency 
‘Court to grant leave for his arrest and if the Insolvent 
failed to appear in the Execution Court when 10 
required, it would then be open to that Court to enforce 
the security bond against the sureties, etc, and 
recover the fll amount of the bond for the benefit 
of the decree-holder, 

‘The failure of the learned Judge to realize this 
important aspect of the question has, in eflect, possibly 
sziven the judgment-debtor the opportunity of escaping 
‘subsequent liability to arrest by a sham Insolvency 
proceeding if he has made his application for 
Insolvency solely for that purpose. 

1 thik, therefore, that the learned Judge should, 
instead cf at once relcaning the judgment-debtor, have 
adopted the different procedore permitted ander sub- 
section (3) of secton 18 of the Presidency-Towns 
Insolvency Act, 1909, read with section SS of the 
Civil Procedure Code, and given the judgment- 
debtor the opportunity of giving the modified security 
which I have indicated above. In my opinion the 
‘order which he passed deprived the decree-holder 
‘of an important advantage to which he was entitled 
und should be set aside, and the requirement should 
now be enforced unless some special reason has arisen 
in the interval barring that procedure or rendering it 
uofair. At the same time I realize the possibility 
that the jodgmentdebtor may in the interval have 
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order is to lay down a rule for the guidance of the 
ower Court in future cases. 

I may here point out that the above remarks 
would not be applicable to this case if the proceeding 
for the arrest of the judgment-debtor had been 
‘commenced sabsequently to the Adjudication Order, 
because in that ease the bar under section 17 of the 
Presidency-Towns Insolvency Act, 1909, would have 
arisen and it would no longer have been open 
to the Execution Court to order the arrest of the 
judgment-debtor without the leave of the Insolvency 
Court. Likewise if the Insolvent bad obtained hi 
Protection Order from the Insolvency Court before 
his arrest even in a case where the proceeding had 
commenced prior tothe A ijudication Order, it would 
hhave been equally illegal for the Execution Court 
to order his arrest or compel the execution of such a 
security bond in that manner as regards any debt 
covered by such Protection Order. In either of such 
cases the decree-holder would have lost the oppors 
tunity of obtaining the advantage of such a security 
‘bond ; but the extra diligence shown by the Insolvent 
would, to some extent, have indicated the probability 
that he was bona fide and that it was not a case 
requiring such a safeguard. 

T may here note that the decree-holder had an 
alternative meass of seeking redress against the order 
in question. It was open to him under section 17 
of the Presidency-Towns Insolvency Act, 1909, to 
apply to the Judge exercising the Insolvency Jurisdic- 
tion for the leave of the Court to arrest the judgmert- 
debtor, and that Court might have granted such 
leave if the decree-holder had pointed out the mistake 
that had been made by the Court executing the decree 
and the special hardship to the decree-holder entailed 
by the fuilare to require the judgment-debtor to give 
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the necessary security as a condition of the order of 
release.  Itis still open to the decreesholder to make 
such an application to the Insolvency Court ; and T 
think that such an apptication should be made by him, 
if he intends to seek any further redress by an applica 
tion for the arrest of the judgmentdebtor. The 
Insolvency Court will have full keowledge of the 
‘events that have happened in the Insolvency Proceed 
ings during the five mouths which have elapsed since 
the Adjudication Order and whether it is a proper 
case for granting such leave and the conditions to be 
imposed ; and I think it is the scheme of the Inscl- 
vency Act that such control should be exercised by 
that Court, more especially as a fresh application for 
the arrest of the insolvent might appear to come 
within the bar under section 17 of the Act. On 
obtaining such leave, it would be open to the decree 
holder to make a fresh application to the Court 
executing his decree. 

For the above reasons I set aside the order of the 
lower Court dated the 11th Angust 1928, but 1 do 
not order the rearrest of the judgmentidebtor. As 
the respondent is an insolvent, I do not make any 
order a8 to costs. 
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‘Maung Lat— {or the Appellant. 
Lambert, Jr—for the Respondent, 


Mauxo Gri, J—The appellant sued for the 
recovery of possession of a fyaung and land in 
Yanthitshe Village which he claims as his poggaliha 
property. He belongs to the Disara sect which is 
much stricter and more orthodox than the Kan sect 
of Burman Buddhists, 

He alleges that this tand and monasery were 
dedicated to him some thirty years ago and that he 
has since been in continuows possession and control 
until his title was denied by the defendants, During 
the Buddhist Lent of the Burmese years 1281, 1282, 
1283 and 1284, he resided at other Ayawngs leaving 
Locum tenens in the kyawng in dispute. This season 
‘of lent or Wazo which lasts for three months isa time 
when all pious Buddhists fast and observe special 
precepts on the usual sabbath days. It is necessary 
on these days for a fongyi to be present to give, i.e. 
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migrating daring the three months, except for most 
vital reasons. Appellant probably thinking that sufi- 
cicat time had not yet elapsed for the breath of 
scandal to be dissipated entirely, excused himself 
from returning to his Ayaumg on the plea that as 
cholera had broken out where he was stzying it 
would not be well for him to return from an 
infected area, The lay respondents thereupon put 
the eighth respondent in possession of the Anaung 
and all the respondents refused to give up possession 
‘on demand by the appellant. 

Although the lower Court framed three issues the 
last of which questioned whether appellant had still 
the status of a fongyi, it did not come to any 
definite finding on them, 

It appears to me that the learned District Judge 
being a pious and orthodox Berman Buddhist was so 
horrified at the idea of any fongyt being charged 
with the offence above referred to, regardless of the 
Burmese Baddhist Ecclesiastical Law and the rules 
of evidence, dismissed appellant's suit. 

The land oo which the Ayaung stands was granted 
in 1912 by the Government for the purpere of 
erecting « fein and nothing else. Government bas 
the right te resume it on breach of that condition. 
The Ayaumg however had been built on the land 
and occupied long belore the date of the grant. In 
hhad the right to resume 
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recover possession and can be ousted only by the 


vwagema body of the Sangha. 


Mem re 


But there is evidence to hold that the Ayeung is 
appellant's foggalita property and be is entitled to 





as 
nt. 


‘The appeal is accepted and the judgment and 
decree of the lower Court are xetaside. There will 
be a decree as prayed for by appellant with costs 
throughout. 

Rosixsox, C.}.—1 concer. 
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Heatp anp Cart, JJ.—This is an appeal againit 1928 
the order of Mr. Justice Beasley, the Original Side xij foo 
Jodge, appointing a Receiver, ‘The suit is one for witfow 
‘issolution of partnership and the partnership pro \wt'snn 
[EUS paren ot Taaet-conde We ig! Cae 
of the High Court, In the plaint the 
ppsiasnt tn ventiee ceded a te 
reliefs, but the order appealed against is in respect 
of the appointment of Receiver fendemée lite on an 
interlocutory application. A partnership suit is not 








facts alleged in the alfdavits, we are clearly of 
‘pinion that the appellant has no case on the merits and 
that the order of the learned Judge was a proper one, 

Tt has been strongly urged before us that the 
Court has no jurisdiction in the suit and therefore 
no jurisdiction to appoirt a receiver. This argument 
was also advanced in the Trial Court, The learned 
Judge did not think it necessary to decide the 
‘quettion of jurisdiction for the purpose of dealing 
‘with the application before him. He thought it 
ought to be tried as a preliminary issue. He was of 
‘opinion that the allegations in the affidavit, that the 
contract of partoership was made in Rangoce, frimd 
‘face gave the Court jurisdiction to entertain the suit- 
‘There was in his opinion enough material on the 
cord for the Court to assume jurisdication and that 
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there was no necessity fo decide the question of 
jurisdiction at that stage. In these circumstances the 
proper course for the defendant-appellant to take was 
to get the hearing of the suit on the Original Side 
expedited. Instead of doing this he comes up in 
appeal and has thus delayed by six months the decision 
‘of the question of jurisdicticn on which he relies. 
‘The Counsel for the appellant argues that the 
want of jurisdiction is patent on the face of the 
plaint, Ttis, however, not so, The plaint is vague 
‘and does not mention a single fact showing when 
and where the cause of action arose, The affidavit 
except for the statement that the capital was paid in 
Rangoon, is no better. It is however open to the 
iff to establish, by evidence at the trial, facts 
will give the Court jurisdiction. If authority 
were needed for this obvious proposition, it is to be 
found in the case of Kink v. Buldeo Dass (1) 
Where the allegations in the plaint disclose a want 
of jurisdiction, the Court ought to return the plaint 
{or presentation to the proper Court. The Trial 
‘Court has not done so when the plaint was presented 
80 that the defect in jurisdiction cannot be so patent 
as the learned counsel alleges iti 
Reliance is placed, in support of the appellant's 
argument, on a passage in Woodrofie's on Receivers 
which occurs at page 24 of the 2nd Edition, “So 
where there is no jurisdiction to entertain a suit on 
the ground that it is one for immoveable property 
situated without the local limits of the jurisdiction, 
the Court will have no power to grant provisonal 
relief by way of the appointment of a receiver to 
take charge of the subject-matter of dispute in such 
suit.” This passage does lend some support to the 
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appellant's contention and would seem to imply that 
even in cates where a receiver pendente lite is 
applied for, the Court must before granting the 
spplication come to a finding that it has jurisdiction 
to entertain the suit If, however, the passage is 
considered, not detached from the context, but with 
‘what goes before and comes after and if the case of 
the Delli and Lenion Bank v. Werdie (2) which is 
cited as the authonty for the passage is studied, it 
will be seen that the learned author's statement 
ends no support to the appellant's contention. The 
learned author was developing the theme that the 
appointment of a receiver is an Equitable Relief 
and Equity acts in fersovam. He then proceeds to 
consider how far the principle is applicable to the 
Courts in this country and draws attention to the 
limitations imposed on these Court by the Letters 
Patent and the Civil Procedure Code, He then 
cites the Calcutta case to show that even where 
here was personal jurisdiction, the Court refused to 
appoint a receiver when the Court had 0 jurisdic- 
tion over the subject-matter of the suit. 
he ruling cited shows that 
wer_-making a mistake 

provisional,” or is using it in the sense of “ancillary 
The main relif claimed in that 

carrying out of certain trusts and a 
paved for in order to carry out those 
‘Court having no jurisdiction over the subject-mat 
a respect of which the main relief was claimed had 
necessarily no jurisdiction to grant the “‘antillary” 
relief. That this i all the learned author meant 
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Considering the matter now before ws on principle, 
wwe reach a decision adverse to the appellant. When. 
a plaint is presented and it is not rejected or returned 
for any of the reasons mentioned in the Civil Proce. 
dure Code, bat is admitted, the Court has assumed 
jurisdiction, and has therefore seizin of the suit and 
the subject-matter thereof. This jurisdiction is 
assumed on the allegations in the plaint. The Court 
does not at that stage consider whetber the facts do 
exist as a alleged, but wheter they are alleged to exist, 
‘The Court may, in the case of ambiguous plaints, 
even make a mistake in thinking that certain facts 
are alleged, whereas they are not. The defendant 
may challenge the jurisdiction of the Coert, but that 
challenge does not affect the action already taken and 
the Court has seizin of the suit and its subject- 
‘matter till it gives is decision on the question of 
jurisdiction. Ax it is sometimes put, when the 
jurisdiction of the Court is challenged, it has juris. 
diction to decide whether it has jorisdiction oF not. 
From this it follows that if the Court hes seitin of 
{he suit, it must of recesity have jurisdicticn to pass 
the necessary interlocutory orders, eg., the appoint: 
‘ment of a receiver ferdente life to take charge of the 
Parinership properties in a partnership suit. 

In the present c-se objection was taken by the 
de‘endant in his written statemest, to the jerisdicticn 
of the Court. After this objection, the plaintiff Sled 
hhis application for the appointment of an interim 
receiver, At the hearing of the application the 
defendant pressed bis objecticn to jurisdiction. The 
learned Judge refused to consider the question of 
at that stage. It was not necessary for 
him to come to a finding on that pint to enable 
him to ‘of the application which was then 
being heard by him. We cannot therefore say that 
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hhe was wrong in postponing the consideration of 12 
the point of jurisdiction and we certainly cannot 
asa Court of Appeal interfere with his exercise of wurrfoxe 
discretion. If we were to accede to the appellant's: waa’sux 
argument and consider the objection to jurisdiction “ete 
ourselves, we would be usurping the function sate 
of the Trial Court and we would be deciding a point exit, 
which the Trial Court had jurisdiction to decide and 
‘which it had purposely left undecided. 

For these reasons we dismiss the »ppeal with 
costs, Advocale’s fee—three gold moburs. 
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Name La Nei amar Mah, Als d00—itingeihed, 
Halkar—for the Appellant. 


Hato Axo Citari, JJ.—In Civil Miscellaneous 
Case No. 46 of 1922 of the District Court of 
Tharrawaddy, one Shwe Mya filed his petition under 
the Provincial Insolvency Act and on the 17th of 
July 1922 he was adjudicated insclvent, the present 
appellant, who is the Bailiff of the Court, being 
appointed Receiver. 

In Civil Miscellaneous Case No. 11 of 1923 one 
of the creditors applied for the annulment of the 
adjudication order. 

In Civil Miscellaneous Case No. 12 of 1923, which 
‘was instituted on the same date as No. 11 appellant, 
as Receiver, applied to the Court to avoid ceriaia 
transfers under section 53 of the Act. 

‘On the 7th of February 1923 the adjudication 
‘order was annulled, the insolvent consenting to the 
annulment. 

‘Under section 37 (1) of the Aet the effect of an 
annulment is to vest the property of the insolvent in 
such person as the Court may appoint or in default 
of such appointment to revest it in the debter on 
such conditions as the Court may impose. 

No appointment was made by the Court and no 
conditions were imposed, to that it would seem that 
the property reverted to the insolvent unconditionally, 
and that appellant, as Receiver, no longer represented 
the insolvent except to the extent that all acts 
theretofore done by him as Receiver were valid. 

‘The questions arose as to whether or not appellant 
as Receiver was enlitled, after the adjudication 
order was annulled, to prosecute the proceedings 
to avoid transfers under section 53 of the Act, which 
he had instituted while the order was in force. 











Vou. It] RANGOON SERIES. 203 


The Court, in an order dated the 9th of March 1998 
1923, decided that he was entitled to prosecute wae wut 
the proceedings, but in its final order, dated they p3'sny 
4th June 1923, refused to avoid the transfers so far ,, im 


‘ss the present respondents were concerned. — 


eam 








appesl, namely whether appellant as Receiver was 
entitled 10 prosecute the proceedings under section 
53 of the Act after the adjudication order was 
annulled, and if he was so entitled, whether the 
abatement of the appeal as against Po Seik involves its 
abatement as against the two surviving respondents 
also. There is a further difficulty that if it is 
held that appellant was not entitled to prosecute the 
‘Proceedings, the lower Court's order as agsinst Maung 
Kan Gyi and Maung Po Sow, who have not appealed 
‘against that order will apparently have to be set aside. 

It is clear that the ewe of Monms Lal v. Nelin 
Kumar Muterji (i) cited by the lower Court as 
oa 











set aside, was no authority for that proposition. 
In that case it was held that a suit instituted by 
the Receiver between the making of an adjudication 





by the Receivers 
‘been annulled, The reatons. given for this decision 
‘were that the suit could have been continued after 
the annulment in the mame of the person whose 
adjudication had been annulled if notby the Receivers 
themselves, that that person had raised no 
objection to the continuance of the svit by the 
Receivers and that no injustice could be done to 
the debtors by the case being beard cut on the 
merits. That reasoning may or may not have been 
Iegally sound, but whether it was sound or not itis, 
clear that that case was entirely different from that 
with which we are dealing, In that case the cause 
of action was entirely independent of the insolvency 
proceedings and the only effect of those proceedings 
‘was that the Receiver stood in the insolvent's place as 
plaintiff. If alter the annulment the “late insolvent ™ 
himself ought to bave taken the place of the 
Receivers as plainti®, the icregularity was porely 
formal. In this case the applicction made by the 
Receiver is based entirely on the special provisions of 
section $3 of the Insolvency Act and the insolvent 
‘could not have made the application himself. Soforas 
that particular application as concerned, tbe Receiver 
represents the insolvent's creditors rather than the 
insolvent. when the adjedication order was annulled 
and the estate with its liabilities reverted to the 
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represented cither the insolvent or the creditors, and Marke Wt 


ssince he no longer represented the creditors, he 





the provisions of section $3° We do not wish to 
‘suggest that in al cases where an adjudication order 
is analied the Reever is jo face rebeved fal 
fature doties, but we are of opinion that where as in 
‘this case the estate is allowed to revert to the insok 
vent uncocditionally, it cannct have been the inten- 
tion of the Act that ‘the Receiver should continue to 
act 2s if he still represented the estate and to prose- 
cute for the insolvent's beneft applications which the 
insolvent himself could not prosecute and which are 
based on an adjudication which bas ceased to exist. 
The case of Rejtishto Singh v. Shait Safotoola (2) 
seems to support this view. 
‘We therefore feel bound to hold that in this case 
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‘Aiyangar—tor Appellant. 

Clarke~for Respondent. 

‘CaRg, J.—The only question for decision at present 
in this case is whether the suit was barred by limita 
tion, and this turns on the question whether section 10 
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The facts found by the learned District Judge 
ace as follows. The plaintiff appellant is the daughter 
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contention must fail. The position therefore is 
that the defendant, as the father of the plaintifi, took 
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5 to cover constructive or implied trusts, But the 
xu Trex important point for our present purposes seems to be 
MST the wording of the first part of the section—"* Not 
CPx withstanding anything hereinbefore contained, no 

com) Soi agit a petton ta whom property as become 





not think that these cases help us, We have to 
deal with the law as laid down in the Indian 
Limitation Act and not with the English Las 

in the case of Kathiawar Troding Company v. 
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Aguin in The Secretary of State for India v. Guru 
Proshad Dhur (@), a Fall Bench of five judges of sue 
the Calcutta High Court held, with one dissentient, 
that where property had been sold under Act XI of "f°! 
1859 and the sale proceeds were held by the rm 
Collector for the claimant, the money did not vest 
in the Collector and section 10 was not applicable, 

‘A more recent case is Raja Rajeswara Dorai v, 

S. Ponnuswami Thevar (3), There was a trustee who 
had created a mortgage in favour of the defendant 
and it was said that this was “a transaction which 
may be taken to have been a breach of trust by the 
trustee, of which the defendant had notice.” ‘The 
trustee had made certain payments of interest on 
this mortgage and the plaintiff sued to recover the 
sum so paid. It was claimed that section 10 applied 
on the ground that the defendant held these sums 
in trust for the plaintif, The Bench held that.the 
money did not vest in the defendant and that 
section 10 did not apply. 

‘The word “ ves" implies that the property becomes, 

im law the property of the trustee. In these three 
ceases this was not the case and in my view of the 
resent case the property remained the minor's and 
did not vest in the defendant, 

In Sher Ali Khan v. Khwaja Muhammad Khan (4), 
the defendant had been appointed guardian of 
the plaintiff, who later sued for an account. Thus 
the case was stronger than the one now before us, 

Bat it was held thit section 10 did not apply, though 
no very definite reasons for this view were given. 

Oa the other side we have been referred to 
Narrondas Ramji v. Narrondas Ramyi (5) and to 














3) 0919 4090.54 88. 
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Bhurabkai Jammodas v. Bai Rusmani (6). In the 
latter case there clearly was an express trust. The 
former case seems to me unsound. The Judge held 
that there was an express trust in circumstances in 
which in my view there was no more than a 
constructive trust, And he did not consider at all 
the question of the vesting of the property or whether 
the case came within the terms of section 10, 1 
prefer to follow the decisions already quoted rather 
than this. 
ference may also be made to the definition of 
fa trust in section 3 of the Indian Trusts Act, TI of 
1882, “A ‘trust! is an obligation annexed to the 
‘ownership of property, and arising out of a confidence 
in and accepted by the owner, or declared 
and accepted by him, for the benefit of another, or 
of another and the owner.” From 
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APPELLATE CIVIL. 
ire Hr, ies Cre 
AMINA BIBI 


a 
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Cas, J.—The petitioner is the plaintiff in Suit 
No, 59 of 1922 of the Sabdivisional Court of Taikkyi, 
This is a suit (or the administration of an estate 
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19% This the judge has dealt with as a renewed applica- 





the order. In my view the case comes under clause 
(q) of section 145 of the Code inasmuch as the 
Court has exercised its jurisdiction illegally by pass- 
ing an order in a suit to which Order XXV, rule 
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‘order at this stage of the suit. The rule allows the 
Court a discretion ia the matter, 

1 allow the application and set aside the order 
‘of the Subditisional Court, The respondents will 
Pay the petitioner's costs of this : 
Advoeate’s fee—five gold moburs. 
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Heatp axp Cuart, JJ.—The plaintiff in this case 


‘Sow Doway Dr. Saw Durmay, on behalf of himself and the Karen 


Badan 
sin tro 


i 





Baplist Christians of Burma, filed a suit in the 
District Court of Pegu for the following reliefs (1) 
for the possession of certain premises ; (2) for accounts 
from the defendants for loss or damage to the trust 
property ; and (3) for injunction restraining the defen- 
dants from removing or demolishing any part of the 
building, etc., pending the hearing of the suit. The 
defendants are two persons who have purchased the 
premises in suit under the following circumstances. 
One Ko San Ye, a well-known Karen, obtained a lease 
from the Secretary of State on the 2ist of September 
1900 of a piece of land in Nyaunglebin. He is said 
to have acquired this land from the Government for 
the purpose of building a farai, The certified copy 
of the lease produced by the pl intiff does mention 
the fact that the land is to be used for no other 
purpose or use than that of a parai but in the original 
Tease from the Secretary of State, Exhibit 4, no 
mention is made of this covenant. In the view we 
take of the decision of the Trial Judge, it is not 
necessary to consider this discrepancy to which we 
merely draw attention. The plaintiff alleges that alter 
Ko San Ye obtained the lease, he (Ko San Ye) 
collected subscriptions from the public and erected 
a church and auxiliary buildings on the land. On the 
4rd July 1911 Mr.Maddon executed a mortgage deed 
in favour of Hajee Mahomed Jamal in which Ko San 
Ye appears asa surety. The premises in suit are 
included as one of the properties mortgaged and on 
behalf of Ko San Ye, Mr. Maddon, as Ko San Ye's 
attorney, signed the mortgage deed.  Itis unnecessary 
to consider the validity of the mortgage at this stage 
of the litigation, but on the 30th of June 1916 Naw 
Tha Wa, the widow of Ko San Ye, in part satisfaction 
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of the amount due on the mortgage, sold the premises 
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in suit to Hajee Mahomed Jamal. He on his turn sold sav boway 


it to Bagga Singh and Natlhuram who are in possession 
of the land. ‘Ths bared Yolen raed s send f 
issues, among them one as to the maintainability of 
the suit by the plaintidl, ones 8 12; factating 
among them as the Lith issue the maintainability of 


in the suit as framed, none of such reliefs are prayed. 
for. The third relief is mecely an interlocutory 
‘eliel and the frst and second reliefs are for possession 
of the premises ard for an account from the defendants 
as trespassers and not as trustees, of loss or damage 
to the trust property. But these are the relief which 
are usually open to the owner of a property or a 
person in whom the legal ttle is vested and who for that 
Feason exercises all the rights of an owner. Neither 
Dr. Saw Durmay nor the person on whose behalf the 
‘suit is instituted can be said to have any proprietary 
right in the premises or any soch interest as would 
‘entitle them to maintain a suit for possession. 

‘There are many rulings in the Indian High Courts 
to show that a trustee filing a ssit against a trespasser 
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to have been elected as trustees. The later Allahabad. 
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cases cited merely follow the decision in 7 Allahabad saw Dvmay 


and do not cay the plaintif's case much further. 
Ina later case in the Calcutta High Court Ashrap 
Ali x. Mahomed Zamma (3) two worshippers of 2 
‘mosque filed asuit for declaration that a permanent 
lease granted by Mutawalli was void and for possession 
of the property. The trial Court granted the declara- 
tion, but disallowed the claim for possession. In an 
‘appeal by the defendant against whom the declaration 
‘was made, the judgment of the lower Court was 
upheld, but it wil be noticed that Mr. Justice Shamsul 
Heda justified that decision on the ground that the 
worshippers of a mosque residing in the locality have 
‘a right in it far and above those of the general 
Mahomedan public and could therefore maintain the 
suit. The decision was confined to the main 
ability of the suit in respect of the declaration as 
the reliet for possession had been disallowed in the 
trial Court. “The Lahore ease cited before us, Saligram 
v. Bassao Mal (4), was a case of a Hindu entitled to 
‘worship in a temple and it was held that though it 
‘was open to him to file asuit for declaration that an 
alienation of the trustee is invalid, he could not 
maintain a suit for recovery of possession which 
could only be done by a trustee, The Allahabad 
case of Dasondhay v. Malomed (5) was a Mahomedan 
case. A suit was filed by two Mahomedans for a 
declaration that certain properties were waaf and that 
the alienation by the Mutazealli was illegal. This 
suit was held to be maintainable, but the learned 
Judges say at page €64 that whether the plaintifs be 
regarded as suing for themselves or on behalf of the 
whole Mahomedan community, they were not entitled 


(C028 EWN TIS_ GUO I Laere Law Fours 120, 
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to adecree for possession of the property. We may 
also refer to a case decided by Mr. Justice Young 
in Cowasjee v. Bella (6). For these reasons we have to 
hold that the suit as framed was aot maintainable, 
‘The proper course for the plaintiff to take would be to 
file a suit under section 92 for the appointment of 
trustees, When the trustees are properly appointed, 
they can file a suit for setting aside the alienations 
and for the recovery of possession of the properties 
from the defendants. The appeal is dismissed with 
costs. 


APPELLATE CRIMINAL 
apore Mr. Jase Mang 


KING-EMPEROR 
SEIN CHOUNG.® 
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Mavya Gui, J.—On the 6th September 1924 Sein 
‘Choung, an orphan lad of about 14—15 years, was 
sentenced by the Court of the First Additional 
Magistrate, Moulmeirigyun, to receive ten lashes with a 
rattan for an offence under section 379, Indian 
Penal Code. On the 23rd of the same month he 
was convicted by the same Court under sections 
380 and 75, Indian Penal Code, and sentenced to 
‘ehanm nar 2. 


* criminal Revision te 15204 a 124, trem the order of he Flat 
‘Asdenal Magis, Monel, a Cotes! Begat Toa 271 103. 
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undergo six months’ rigorous imprisonment. ‘The 
Court decided that in lieu thereof he was to be 
detained in the Insein Reformatory School for a 
period of four years, or until he attains the age of 
18 years. 

‘Beyond the doctor's statement there is no evidence 
as to the age ofthe accused. According to him, he 
is 14, and, according to the doctor, he is between 14 
and 15 years old. Section 11, Reformatory Schools 
‘Act, requires that an enquiry as to age should be 
hheld before sending a youthful offender to a Refor- 
matory School. There must be a clear finding as to 
age. 

The period of detention in the Reformatory 
School must also be fixed. 

Further the Court must find that the youthful 
offender to be sent to the Reformatory School is a fit 
and proper person to bean inmate of such a school, 

The case is remanded to the lower Court for an 
‘enquiry ; for specific findings on the points stated ; 
and for passing necessary orders, 
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APPELLATE CRIMINAL, 
fore Sir Spey Rbinon, Hi. Chia Datum Jase Mewns , 
UZAGARIYA aso Tunez ormeRs 


a 
KING-EMPEROR* 


Jar, Dalby Adan frome Cate trae wader Caer XXXII, vist 
“rman Cadet oy ied wer Caner EXT -—Chat for ia 
‘tndor Chapter TRI when fo be made—Onsn of fae Coming 





‘Mya U—for the Appellants. 


Rooissus, CJ, ano Mavso Gt, J-—This is an 
appeal purporting to be laid under section 449 of 
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case tried by jury in a High Court under the 
provisions of Chapter XXXII. This case was not, © 
however, tried under the provisions of Chapter 
XXXII, but under the provisions of Chapter XXII, 





It is clear that the case is one which might have sense. 
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is 
proceeds to record that Mr. Mys U admitted that 
the accused had made no application to be tried 
‘under the provisions of Chapter XXIII, and that 
he also admitted that they were not entitled to 
a majority of jury under section 275 of the 
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His objection to Mr. Morton was, therefore, not 
allowed, and Mr. Morton took his seat in the jery 
box. The list of the jory on page 18 of the record 
shows that Mr. Morton was the last joryman to be 
empanelled, and that there were, therefore, eight jory- 
men who had been called and empanclied without 
objection on cither side before Mr. Morton was 
‘empanelled, We have also received a note from the 
learned Judge who presided at the Sessions. He 
‘states quite definitely that there is no doubt what- 
ever that eight jurors had already been chosen 
‘unchallenged by either side whn had actually taken 
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is, for the purposes of an appeal, to be deemed a 
matter of law. We were not addressed on the 
question of sentence, although there is a ground of 
appeal. We have considered the sentences, and we 
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We pointed out to Mr. Mya U that the proper 
‘course was to move the Government Advocate for a 
certificate ; but he has stated that he has done 0, 
‘and that the Government Advocate has refused the 
certificate. 

‘The appeal is, therefore, summarily dismissed, 
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rove fr bys tec nb Inert ef Jt, wal ot 
Excess forming ncn pincer perry. 
—The District Magistrate, Shwebo, applies 
339 (3), Criminal Procedure Code, for 
sanction to prosecute Nga Bo Gyi for giving false 
evidence. Nga Bo Gyi was granted a pardon by the 
District Magistrate ander section 337 (1). 

According to section 337 (3) he should next have 
been examined as witness before the Committal Court 
‘but prior to this he was sent by the District Super- 
intendeat of Police to the Committing Magistrate to 
hhave his statement recorded. The Magistrate pro- 
ceeded to record his statement on oath in a miscel- 
lancous proceeding and the approver then made 
statement implicating himself and others in the dacoity. 

I can Gnd no authority for this preliminary 
‘examination oo oath after the extension of the pardon 
to the approver. 

When examined as a witness in the committal 
Proceedings Ngx Bo Gyi denied all knowledge of the 
dacoity. As read the law the preliminary examina 
tion was not joned, and, had it not been made 
apparently there would have been no proof that he 
had committed perjury and possibly no perjury in 
fact, I do not consider Magistrates should be encour- 











‘The proper course was to proceed with the trial 
of the approver for dacoity under section 339 (1) on 
tthe certificate of the Public Prosecutor that he had 
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provided by an unnecessary examination on 


jader section 337 (2a) the Magistrate was bound 
‘was satisfied that there were reasonable grounds 
that the approver was guilty of an offence, 
for trial. This he did not do. 





F 


Ifthe Magistrate did not commit Ngs Bo Gyi to 
stand his trial (or dacoity, because he was not satisfied 
that there were reasonable grounds for believing that 
hhe took part in the daccity, then it is obvious that 
hhe was not satisfied that his evidence in the commit- 
tal proceedings was false. 

‘The fact that in a previous preliminary examina- 
tion, which was not provided for in section 337 and 
‘was not necessary in the interests of justice, Nga Bo 
Gyi madea different statement is not a good ground 
for granting sanction. To grant sanction under the 
circumstances would be practically to approve the 
practice of making a special separate examination of 
an approver on oath before examining him as a 
witness in the case in order that, in the event of 
hhis making conflicting statements in the two examina- 
tions, the material furnished by the prior and 
unnecessary examination should be used as » basis 
for a prosecution for perjury. 
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‘Surty—for the Applicant. 





It is contended that the learned Judge committed a 
‘material irregularity in not coming to a finding on the 
evidence whether there had been a material alteration 
or not. 

Tt seems cleat, from perasal of the jadgment, that, 
(on the evidence, he was quite stistied that at the time 
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I cannot agree with this contention, and 1 quite 
‘agree with the remarks of the learned Judges Rampini 
and Mookerjee in Gour Chandra Das v. Prasanna 
Kumar Chandra (1):—"Toe test is not necessarily 
however, whether the pecuniary liability of one of the 
parties has bees incrased by the change ; it is of no 
‘consequence, whether the alteration would be beneficial 
detrimental o the party sought to be charged oa 
the contract. The whether 
the inept cad iSeeaty at Sonimct ove beet 
changed.” 

Tt cannot be seriously dispated that the rate of 
interst to be charged is one of the most important 
conditions in any contract of borrowing or lending. 
That being s0, an alteration in the terms of this very 
important provision mast be 3 material alteration. 

Ts has been arged what beneSt could the plaintil 
gain{comanalteration of this nature.  Itisnot material 
for us to consider the motive or the benefit, though, 
{from the previows transactions between the parties, it 
seems clear that the plaintiff belongs to that very 
‘ondesirable class, whose extortionate rates of interestat 
ast moved the Legislature to give the Courts some 
power to interfere and protect their victims. And the 
alteration may, as the trial Judge seems to think, have 
been made for the purpose of escapingfrom the odium, 
which very righily attaches, or would attach, to people 


96 pe cent. per annm interest on 3 Loan. 
Spplicaton limissed with costs. 
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Youss, J.—This is a suit for an injunction to 
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restrain the defendant from so erecting a building as snows 


to interfere with the plaintiff's easements of light 
and air, 

‘The easements are admitted, and the only 
‘question is whether the injury can be compensated 
in damages or whether an injunction must issue, 

The defendant has paid into Court the sum of 
Rs, 750 as sufficient compensation. 

The two buildings will be contiguous and th 
is no doubt that the proposed building will 
completely block all access of air through thirteen 
ventilation holes on the ground floor, which gave 
ingress of air to astable on this floor, and all access 
of light and air through a window on the first 
floor which was the only window giving light to 
‘the middle room on this floor. 

On the other hand to grant an injunction will 
practically prevent the defendant from building at 
all on his land and leave the plaintiff in a better 
position than the vast majority of house-owners in 
this part of Rangoon, where nearly all houses are 
contiguous and no side light orair is obtainable for 
the grcund and fist floors, 

“In India the power of the Couris to grant a 
perpetual injunction " as observed by Sargent, C.J, 
in Dunjibloy Amrigar v. Lisboa (1) ‘tis determined 
by the Specific Relief Act, section $4, which provides 
that the Court may grant such an injunction when 
the defendant invades or threatens to invade the 
plaintif’s right” and "" where the invasion is such 
that pecuniary compensation would not afford 
adequate relie” Its duty therefor under the Act is. 
not to grant an injunction where namages. afford 
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‘Moroba Ramehandra Pai (2),a case which followed 

Lisboa's case, said as follows: “Under the Specific 

Relief Act the Courts are given a discretion to grant 

or withholdan injunction, as i they 

‘a discretionary power to award damages in liew of an. 
te 


if 
i 


injunction as the proper and appropriate remedy for 
such an infringement where the defendant is doing 
an act which will render the plaintif's property 
absolutely useless to him unless it is stopped. In such 
‘2 case, inasmuch as the only compensation that could 
be given to the plaintiff would be to compel the 
defendant to parchase his property cut and out, the 
Court will not in the exercise ofits discretion compel 
the plaintiff to sell his property to the defendant by 
refusing to grant him an injunction and awarding him 
damages on that basis. Between these two extremes, 
where the injury would be less serious, where the 
Court considers the property may still remain with 
and be substantially useful to him as it was before, 
and where the injury is one of anature that can be 
compensated by money, the Courts are vested with 
4 discretion to withhold or grast an injunction, 
faving regard to all the circumstances of the parti- 
‘cular cate before them including the fact that the 
[Premises are situated in a city like this where land 
‘suitable for building is limited and very valuable.” 
From these authorities it will be seen that to Courts 
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governed by the Specific Relief Act the question of 





different light to what it does to the English Courts and 
that to Courts subject to this Act the English decisions 
‘have do application {per Persons and Strechry, J], 


in Sultan Nanaz Jung v. Rustomji Nanathoy (3)), yoons, 


Hore the proposed building will completely block all 
air which comes through the ventilation holes on the 
round floor, and all light which comes through the 
‘window on the frst floor which is the only window 
‘on the whole of that side of the house and{the 
defencant recognising that the remaining light and 
will be insufficient proposes to give by way of 
damages such a sum as will enable the plaintiff by 
structural alterations to get new light and air, suff 
cient to make the house ss well or better it and 
ventilated than before. The question is whether this 
should be allowed no reported case, Indian of 
English, hasbeen cited tome, where there this method of 
assessing damages has been followed and the plaintiff 
cannot be compelled to pull his house about. It is 
an attempt fo import into a case of tort the rule as 
to damages applicable in the case of a breach of 
contract, Thave no doubt that this is not permis- 
sible and that ordinarily speaking an injunction should 
issue, but in India the Court has a discretion : it 
‘may, not shall, issue an injunction where the injury 
such that pecuniary compensation would not afford 
adequate relief. That it would not afford adequate 
relief here is shown by the fact that money would 
leave the house not comfortably habitable ; to make 
it comfortably habitable, as, according to the ordinary 
notions of mankind the plaintiff is entitled to have 
‘something would have to be done with that money 
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it would notin itself be adequate relief. But I have 





valuable. To issue an injunction would practically 
Prevent the defendant from building at all oa his land 
and prevent the lessening of a great scarcity of 
accommodation. To refuse an injunction and grant 
‘damages on the suggested principle would be to give 





Doulton than all owners of lateior houtes ia" this 
part of Rangoon. I think it would be oppressive to 





these controversies, I therefore refuse an njunction, 
‘The question of the assessment of thedamages should 
‘come on at an early date. 
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Cann xo Baown, JJ.—The procedure of the 
District Court in this case has not been satisfactory. Tt 
appears that the respondent had obtained 2 money 
decree for a large sum and under it attached a large 
number of properties in Execution Case No. 19 of 1924 
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1% ofthe District Court, Yaméthin, In thatcase he applied 
Macws for the appointment of a Receiver to collect the rents 
“GEbvrws! of the house properties and paddy lands, but that 
aa frm application was afterwards withdrawn. 

Fi ‘Then in Execution No. 21 of 1924 he filed a 
Eis separate application for attachment of the rete of 
Cs Se ore rereetan ot echiere. sede, went 
je 











issued attaching those rents as they fell due (La sin). 
‘The lgality ofthis is bighly questionable. An 
existing debt can be attached, but there appears to 
'be no provision of the Code under which a debt that 
hhas not yet fallen due can be attached, And attache 


prot 


potions oplied for Tonoed of tacoumet'ee Oe 


The, in Execution No. 21 of 194, Maang THa 
‘Maung applied to be allowed to collect the rents of 
the houses on furnishing security. In the diary 
Maung Thin Maung is described as the judgment. 
debtors, bat his petition was filed as next friend of 
the present petitioners, who are minors. Notice was 
issued to the decree-holder, who appeared and 
‘objected and offered to give security himscll if he 
were allowed to collect the rents. The District 
Judge then passed orders allowing the decree-holder 
to collect the rents on furnishing security. It is this 
‘order that we are asked to revise. 

In our view the order was passed without jorie. 
iction. The Court has no authority to empower 
anyone to collect the rents except by duly appointing 
hhim as a receiver. If that bad been done there 
would have been imposed on the receiver the duty 
as well as the right to collect the rents and he 
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‘would be liable if 
stand, no responsibility whatever seems to have been 
imposed upon him. 

"The order was otherwise objectionable. Itdirected 
the decree-holder to give security for the repayment 
cof the rents with 6 per cent. inlerest if the aitach- 
‘ment should be removed. In other words the Court 
has taken upon itself to lend the decree-bolder this 
money at that rate of interest. It has no power to 
do this, and the procedure is otherwise objectionable. 
Even if the attachment be not removed the moneys 
will huve to be brought into account in the settlement 
of the decree. A Receiver, if appointed, would be 
required to pay into Court from time to time the 
‘moneys realised. 

‘Another objection is that the learmed Jodge has 
given no reason whatever for his order or for his 
‘election of the dectee-holder as rent collector. 

‘On the file we find also a petition by the decree- 
holder complaining that the tenants have refused to 
pay the rent. On this is an order by the District 
Judge in which he says that ifthe oceupants disobey 
the Court's order they can be prosecuted. This is 
highly unfortunate, The Court has no power to 
order the tenants to pay their rent, and if they refuse 
to pay it to the decreeholder they cannot be 
ope ‘The rents can be recovered, if necessary, 

suit by a duly appointed Receiver. 





For the respondent it has been argued that the 
order is in effect an onder appointing 2 receiver. 
‘We cannot accept this contention. The proceedings 
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Kya Gaing—tor the Applicant. 


Lentarome, [The first respondent, Maung Nyi, 
sued the defendant-petitioner for Rs. $2 as his 
‘wages as an agricultural labourer in the Townshi 
Court of Yecsshé. The plaint was framed as if he 
were an adult and no person was joined as his next 
friend; but when Maung Nyi was examined at a 
hearing of the case ex-farte on.the 6th May 1924, 
he appears to have given his age as 16. 

‘The petitioner applied on the Sth June 1924 that 
the exparte decree be set aside, and in his affidavit 
hhe deposed that he was in the Court of the Additional 
District Magistrate at Yaméthin looking after a 
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76, Indian Penal Code, when an old woman 
‘came and handed over a summons to him ; 
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delend the case but on receipt of a telegram from 
"gmt Rangoon about the bail matter of his brother he had 
SZISG, 12 ge suddenly to Rangoon ; and consequently he 


Misere’ could not appear on the day of bearing or intimate 
the the 
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minor shall be imsitoted in his name by a person who "38 
in such suit shall be called the next friend of a minor. surge sun 
Rule 2 (1) of that Order provides that where a suit "5" 

js instituted by or on behalf of a minor without a 4a 
next friend, the defendant may apply to have th 

plaint taken off the file, with costs to be paid by the w:tttuw 
pleader or other person by whom it was presented ; 

and sub-Rele (2) of that Rule provides forthe issue "=" 
of notice before the order is passed. In the present tarmenm, 
ease the defendant 
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the 
irregularity was appareet ca the examiraticn of the 
plaictifi and I think that it was the duty of the 
learned Judge to take notice of the disregard of the 
provisions of Rule 1 of Order XXXII and to refuse to 
‘proceed further with the case so illegally commenced, 
For this reason (even apart from the other points), 
T think that the petitioner is entitled to the relief 
which he claims. 


Court for such service, the learned trial Judge should 
have exercised adiscretion to set aside the ex-parte 
decree especially 25 defendant bad given 2 good 
reason for his attendance at Rangoon on the date 
of hearing. ‘The practice of sending telegrams to 
Courts is not recognised by the Code and may be 
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recognised by advocates or pertons of position, 
I do not think that the defendant would have 
realised the advisability of adopting such a course 
which he might erroneously have regarded as dis~ 
respectful to the Judge. 
situs In the present case the omissicn to join a next 
iFeSia friend has left the proceeding im a position which 
#22 would apparently prevent the defendant from recover- 
eRe ng any costs that might be awarded to him ; and 
for this reason and having regard to the illegality of 
the plaint, I do not think that any order should be 
passed directing any payment of costs as a condition 
of setting aside the exparte decree. 

For the above reasons I set aside the ex-parte 
decree and I direct that it shall be open to the 
defendant to file an application in the trial Court 
under Rule 2 of Order XXXI, and that on service of 
notice thereof on the person, ifany, concerned, the 
earned trial Judge shall pass such order a8 may 
seem ft under that rule; and on a failure of 
defendant to make, such application, it shall be open 
to the learned trial Judge to take such steps as he 
may think ft. 
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order as to costs, The decree made out in pursuance 
‘of such judgment allowed a deduction of Rs. 127 
as the cotts of the trial Court and directed redemption 
on payment of Rs 750. 

‘The present second appeal is agsinst that decree 
of the District Court. The original mortgage was 
effected by a rogivtered deed dated the 30th May 
1913, under which the Plaintis-Respondent mortgaged 
the land to the two Defendant-appellants and one 
Maung Po Chein for Rs. $50 bearing interest at 
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the first and second issuess no evidence was in fact 
offered by the defendants. The first defendant being 
fan old man said to be aged 68 did not appear at the 
hearing, and as the burden of prool was placed on 
defendants on all issues of fact, his Pleader examined 
defence witnesses on points connected with the third 
ise. On the first day the %h June 1923 
three witnesses for defence were examined. On the 
25th Jone the date fixed for the adjourned hearing, 
an application was made for the examination of the 
first defendant on commission and it was refused oa 
tthe ground that the application was too late ; and the 
‘case proceeded and was finished withost any evidence 
being given in favour of defendant on the frst and 
second issaes. Consequently the findings on these 
issues were in favour of Plaintiff that the transaction 
‘was a mortgage throughout ; and it was held that oral 
evidence veas inadmissible to vary the mortgage deed. 

Ik is now urged on second appeal that the case 
should be remanded in order to enable the evidence 
‘of the first defendant to be taken on the first issue, 
T do not think that any case has been made for such 
remand, Reliance has been placed on a decision 
reported in an unofficial report to the effect that it 
is permissible even in the case of a roxistered mort- 
gage deed to give oral evidence of a subsequent 
transaction in which possession was given to the 


tose the land. Even if the mortgage deed contained 
a forfeiture clause, it would be invalid having regard 
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to the decision in Ma Min Byu v. Maung Clit Pe (1), 
and T do not think that a possession given and con- 
tinued under a deed like that before me would be 
in any better position. Secondly, think that evidence 
‘of the subsequent oral agreement purporting to vary 
the original mortgage deed would be inadmissible 
under proviso 4 to section 92 of the Indian Evidence 
Act, 1872, and it i 

arisen of a kind which would admit the evidence for 
2 collateral purpose of enabling such equities to be 
administered, as was the case in Mahomed Musa. 
<Aghore Kumar Ganguli (2). Thirdly, am of opinion 
‘that there is ancther cogent reason why the equitable 
doctrine of part-performance is not available to a 
mortgagee who enters into possession under a subse 
quent oral agreement for a sale of the mortgaged 
property to him except in every exceptional circums- 
tances, such a8 we find indicated in thecase of Mohamed 
Musa v. Kumar Ganguli (2). ‘The equitable doctrine 
‘of part-performance is only applicable when all the 
requisite conditions are present and these condi- 

aro set forth in Fry on Specific Performancs 

and approved in the remarks of Warmington, LJ, 
in Champonitre v. Lambert (3). One condition is 
that the possession or other acts of part-performance 
relied on “must be such as not only to be referable 
toa contract such as that alleged, but to be referable 
to no other title.” The same point is recognised by the 
Privy Council in the decision of, Mohamed Musa. 
Aghore Kumar Ganguli (2) in a passage at page 361 
‘of the undercited report : “It is inferred from any 
proceedings not unimportant,on the part of the obligee, 
known to and permitted by the obligor to take place on 
‘the faith of the contract, as if it were perfect, provided. 
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they are unequivccably referable te the contract and 
productive of alteration of circumstances, lots or 
inconvenience though not irretriewble.” I am of 
opinion that is only in very rare cases that the possession 
of the mortgagee who bad entered under anoralagree- 
ment for sale would be accompanied and followed by 
additional acts and conduct of both parties of such 
nature as to put his possession in the position of 
being ‘referable to no other title than the oral agree- 
ment" in the words of Fry, or to bring the possession 
and other circumstances into the position of being 
“unequivocally referable to the contract,” in the words. 
approved by their Lordships of the Privy Council, In 
all such cases the possession of the mortgage would 
‘ordinarily be referable to i 
a simple mortgage, to his influence over the mortgagor 
by reason of such mortgage and consequently to the 
mortgage. That would be the position, I think, in the 
it is still more 
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cannot be treated as a satisfactory basis for a decision, 
The decision of the learned District Judge was, 
however, based on his own consideration of the 
‘weight to be attached to the evidence. No detailed 
reasons have been given why I should not accept 
that decision of the learned District Judge. I may 
‘add that it has been a common practice for mort- 
gers in Burma, who are unable to pay interest, to 
hand over the mortgaged land on an enderstar ding 
that 20 subsequent interest/should be payable and 
hat the mortgagee shall take the rents and profits in 
lies of subsequent interest. The prevalence of this 
[ractice is probably due to the fact that itis extremely 
itecok to obtain any reliable basis for an account, 
and the Courts have recognized such a transaction 
4 justifying a decree for redemption on payment of 
the amounts dae at the date on which possession 
was taken by the mortgagee. In the present case 
the mortgagee is in a more favourable positicn, 
because the mortgagor had expressly applied for the 
taking of the account on lines similar to those 
recognized under the Transfer of Property Act, 1882 ; 
and the sum calculated by the learned District Jodge 
isin fact considerably in excess of what would have 
‘been allowed on the basis more common in Burma, 
‘This resalt was in fact due to the strong evidence 
produced by themortgagee showing that the mortgaged 
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increased in favour of the mortgages, and as no 
second appeal has been filed by the mortgagor, I 
see no reason why I should not accept the findings of 
‘the District Court on this point. 

reading the pleadings in this case, 1 noticed a 





decision of this appeal as between the mortgagor and 
the mortgages as a group: but it should not be 
overlooked when the price of redemption is paid into 
Court, because it is always the duty of a Court to 
keep a watchful eye that the interests of minors are 
not disregarded. 

For the above reasons, 1 see no reason to inter- 
fere with the decision of District Court and 1 dismiss 
this second appeal with costs. 
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BK. B, Naidu—ior the Appellant. 
Maung Maung Su—or the Respondents, 


Heat axp Cari, JJ.—The appellant before us 

one Ma Tok. There was a long and protracted 
litigation between Ma Shwe Mya and Maung Mo 
‘Hnaung. The cases went up to the privy Council 
‘more than once, but the facts relevant to the point 
4in issue in this appeal are that Maung Mo Hoaung 
‘obiained a decree for Rs. 34,009 in the Judicial 
‘Commissioner's Court of Upper Burma when the 
‘case went up in appeal to that Court from the 
District Court of Magwe. In execution, certain oil- 
wells were brought to sale and purchased by Ma Tok 
for Rs. 38,000, Ma Tok was not a party to the 
‘riginal suit or to the appeal or to the execution 
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‘we are, nevertheless, of opinion that Ma Tok 
cannot succeed in her application. It is doubtful 
whether she is a party who can invoke the assistance 
-of section 144 of the Civil Procedure Code at all. 
It is true that section 144 uses the words “any 
ty” and does not say “any parties to the suit,”” 
it the words “any party" are restricted (0 a party 
“entitled to any benefit by way of restitution or 
‘otherwise, that is they apply to a party whose position 
has been changed by a reversal of a decree, 
and who on that account is entitled to be put 
‘back in the place which he originally occupied. 
‘Our attention has been drawn to two cases Brij Lal v. 
Dhamedara Das \1), and Jai Beriuna v. Kadernth (2), 
In the former case a judgmentdebtor was 
allowed relief by way of restitution against the 
transferee of a decree though the actual point decided 
in the case was one of limitation. That case doce 
not help the appellant. In the second case, which 
Privy Council case, relief was granted against 
.an auction-purchaser whose sale was set aside, The 
auction-purchaser contended that before he could be 
deprived of the possession of the property he was 
entitled to be rdmbursed for certain amounts paid 
by him to discharge encumbrances, The Privy 
Council held that he was not so entitled. This 
decision does not touch the point whether an auction- 
Purchaser is a party within the meaning of section- 
4144 who could himself move the Court. The matter 
is discussed in a very recent case in the Madras 
‘High Court Raja Row v. Ananthanarayana Chetty (3). 
“The facis of the case were lightly different 
from the present case, but the point is discussed in 




















fy LER upER ata sss, LL, asa 2a 0. 
(3) 12s) 44 Maden Law Jen 308 


253 
wis 
wa Th 





eno 
cout 


s agee % 
a Titers se ee aay 
See ae AL 
Vitile EAT ea if 
ii a 
aban! ea ail ite 
ele it i 
eau 
a3 


Pale si 


Vor. 111} RANGOON SERIES. 


APPELLATE CIVIL. 
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‘Das and Jeejeebhoy-—for the Appellant. 
Keith and Doctor—for the Respondent. 


against M. E. Moolla for Rs. 16,63,570 with costs and 
subsequent interest. In execution of that decree 
they applied on the 9th April 1924 for the arrest 
and imprisonment of the judgment-debtor. On the 





B 


le 


feflEssl 


® 


INDIAN LAW REPORTS. [ Vor. IIT 


‘on that day the advocates for the judgment. 
sbtor mentioned in Court that they were insiructed 
file an appeal, but had not yet been able o get 
necessary copies. The learned Judge on the 
Side in exercise of the discretion allowd 
XXI, rele 40, ordered the judgment-debtor's 
is fernishing secority to the extent of 17 
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the learned Judge said expressly that the question 
of staying execution was matter to be decided in 
the Appellate Court, The judgment-debtor entercd 
into a bond himself and offered E. M. Moolla & 





judgment-debtor on the ground that the judgment- 
debtor had not oblained from the Appellate Ccurt an 
order for stay of execution, On the 3rd of May 
1924 the decree-holder filed an applicaticn asking 
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all points of view, I am of opinion that execution 
should be stayed on terms, Execution may be 
stayed pending the decision of this appeal, the 
security already given being accepted, with liberty 
to the respondent to apply for fresh or further 
security if it is decided that the security given is 
invalid or insufficient and subject to the further 
condition that if the appeal fails, the appellant will 
pay interest on the decretal amount from this date to 
the date of decision at 9 per cent. perannum.” That 
order, in our view, contemplate a decision by the 
Original Side on the sufficiency and validity of the 
security offered and accepted and left it open to the 
decree-holders, ifthe security should be found invalid 
or insufficient, to apply for fresh or fother security, 
‘The advocates on both sides construed the order a 
‘meaning that a further enquiry should be held ona 
fresh application and on the 4th of June 1924 an 
application was filed by the decreesholder praying 
for an enquiry as tothe suficency and legal validity 
of the seeucity. Next day, the earlier application 
dated the 3rd of May was withdrawn. 

On the 16th June, the learned Judge on the 
Original Side, after disposing of certain objections 
remitted the matter for enquiry and report to the 
Official Receiver as to the sufficiency and validity of 
the security. The Official Receiver reported on the 
1th of July that in his opinion the security offered 
‘was not sufficient and that the validity of the security 
was doubtful, because it was not clear that M. E. 
Moolla & Son, Lid., had power to mortgage the 
property. ‘The report was considered by the learned 
Judge on the Original Side and on the 28th of July 
he passed an order in which he found after personal 
inspection of the property that it was worth on a 
conservative estimate at least 20 lakhs and he ordered 
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195 a registered mortgage to be executed by all the 


pisos, share-holders of M. E, Molla & Son, Lid. The 
last part of this order disposes ol the objection 
“z, the validity of the security. 

It is this onder holding that the secuity tendered 
was sufficient which is the subject matter of the 
present appeal. It is objected before us that it is 
pot a “Judgment” within the meaning of claus 13 
‘of the Letters Patent and that therefore no appeal 
lies. If the order comes within the ambit of section 
47 of the Civil Procedure Code, it would be a 
decree and as such appealable ; and even if it did 
et, it would still be appealable, if it came 
the wider term “Judgment” used in clause 13 of 
the Letters Patent. It is quite clear that an order 
relating 10 the sufkciency of the security tendered 
is not one which comes within the purview of 
section 47. There is direct autherity on this point 
in the case of Saraswati v. Golap Das (1), the facts 
‘of which are very similar to the facts of the present 
case, The High Court of Chcutta during the 
pendency of an appeal ordered stay of : 
in execution on the petitioner furnishing security to 
the satisfaction of the Lower Court. Security was 
furnished and was held by the Court to be sufficient. 
‘The decree-holder appealed on the ground that the 
security was insufficient, The leamed Judges of 1 
High Court sid: “The order assailed in 
present case determines no rights of the 
are in controversy. It was this Court that 
that the proceedings should be stayed; and 
Court attached the condition that security should 
‘given to the satisfaction of the Court below. 
security has been given and the Court below 
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‘Satisfied with it. Tt does not appear to us that this 
order can possibly be regarded as an order deter- 
mining any of the rights of the parties or can be "™ 
treated asa decree and be the subject of an appeal.” 

That passage disposes of the argument that such an 
‘order is appealible because it comes within the 
purview of section 47 of the code, and in our opinion 
it also shows that soch-an order is not a“ Judgment” 
within the measing of that word in clause 13 of 
the Letters Patent. The word“ Judgment " 
has been the subject of discussion in many cases 
beginning with the now classic case of The Justices of 
the Peace for Clanctta v, The Oriental Gas Co, (2) 
Tt has also bees the subject of exposition in two 
ater cases Ahmet Bin Sheik v. Ayesha Bai, (3) and 
Tujaram x. Alagappa Chettiar (4). The result of 
these rolings seem to be that the eflect of the order 
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15 been stayed on the Appellate Side, That side bad 
‘ordered the security already given to be accepted 





any right or liability which arose between the parties 

‘execution proceedings on the Original Side. 

for these reasons, we hold that his order wa 

a jadgment within the meaning of clause 13 ¢ 

¢ Letters Patent. We dimiss the appeal wit 
fees to be five gold moburs, 
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Paget—or the Appellant. 
Das—for the Respondent, 


Cane axo Brows, J—On the Ist June 1923 an 
application was filed on the Original Side of this 
Court for Letters of Administration to the estate of 
Kyon Ah Kyit, deceased, by Kyon Soon Sun. The 
deceased was a Chinese Confucian, and the applicant 
claimed to be his son. The application was contested 
by the appellant Kyon Hoe Tsee who on the 11th 
June filed a cross-application. She claims to be the 
widow of the deceased. The case between the two 
Fival claimants was fixed for hearing on the 7th 
December. Onthat date the learned Judge recorded 


‘id MisesTnsce Aprval No S¢o{ 102 apne Gec ev cts Coat 
ne Crgina Sie fn Cn Regular Nos a06 32 of 1923, 
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never given instructions to Mr. Chari to agree toa 
consent-order, and that he denied that the appellant 
was the legally married wile of the deceased. On 
the 14th March the Jodge passed orders granting the 
review and setting aside the order granting Letters 
to the appellant. Tt is against this order 
present appeal is filed. ‘Since the passing 
‘order appealed against, Letters have been granted 
‘claims 
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decree had actually been drawn up, the party 
himself objected to the decree on the ground that Krom 
hhis counsel had agreed to it against his insructions 

and without his consent, It was also then admitted ™gtéco" 
by the counsel who liad agreed to the decree that ==" 
he had made a mistake in doing so. It was held 
that the agreement could not in the circumstances be 
enforced. In the case of U Po Yeik and others v. 
Ba Khaing and one (1 Burma Law Journal, page 1) 
it was held that an advocate had no power to bind 
his client to a compromise decree without his consent. 
Both of these cases can be distinguished from the 
present case, because it appears that in both cases 
the advocate who appeared was acting on the general 
powers conferred on an advocate of the Chief Court 
and not under powers expressly conferred on him 
by Vakaleinama. In the present case the advoca 
for the respondent Mr. Chari was acting under a 
Vakaletrama which was signed by his client and 
which amongst other things gave him express power 
“to compound or compromise the case with any of 
the other parties in such manner, as to him might 
seem fil; to make admissions of fact or law and 
confess judgments on my behalf . . . inCourt”. 
‘These powers are very wide, and it can hardly be 
contended that they do not confer on Mr. Chari 
full power to agree to the passing of a consent 
order. Bat it does not seem to us that thi 
concludes the matter. An advocate acting under a 
Vakaletnama is no doubt acting as the agent of his 
client. But it was held by Lord Lindley in the 
English case Neale v. Gordon-Lenncs (Law Reports 
Appeal Cases, 1902, paragraph 465, at page 473), 
where the extent to which a client was bound by 
the act of his counsel was in question that “the 
ordinary doctrines of agency are only half ot what 
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B. Division, 1919, page 474) there 


(Ke 

two classes of decided cases. In the one class 
‘cases it was held that if counsel acts within his 
apparent authority, the client will be bound by the 
agreement made by bis counsel and embodied in 


most extraordinary proposition that I ever heard.” 
In the present case the Court was asked not to 
proceed with the eoforcement of the order passed by 





decree, However that may be, we are of opinion 
that the principles enunciated by Lord Halsbury 
must be accepted as binding on Courts of Justice in 
India no less than in England, aed that the Courts 
are not deprived of their general authority over 
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On the [day on which orders for the grant 
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of letters were passed, Mr. Chari was not in Court xvoye toe 


When the case was called for. He was hurriedly 
sent for and, on his arrival, he conveyed to 
the Court the impression that the respondent did 
not contest the right of the appellant to Letters, 
Tt appears, however, that, in fact, the respondent 
had given’no consent, and, in his written objections, 
he quite clearly contended that the appellant had 
‘no legal right to the Letters. 

It further appears that Mr. Chari did not intend 
to agree to a consent-order. In passing orders for 
the grant of Letters, the Court wns acting under a 
misapprehension as to the attitude of the parties. 

‘We agree that that provides a sufficient reason for 
eview analogous to the discovery of new and 
important matter or evidence, or a mistake apparent 
© the face of the record. 

We are, therefore, of opinion that no sulficient 
reason has been shown for interference in 1! 
appeal. We dismiss the appeal with cost—advocate's 
fee five gold moburs. 
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A.B, Banerji—tor the Appellant. 
Thein Maung (1) for the Respondent. 


Rorxvce, J—The appellant sued the Ma-v-bin 
Municipality in Civil Regular Suit No, 8 of 1924 in 
the Township Court of Maw-bin for damages for 





Township Court. Hence this appeal. 
Each side contend that their article is the more 





to me to be aarrower than Article 2. In LLR. 






itt, 
for illegal distress 
against a Municipal Board, Article 28 was the 
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been a “deliberate and conscious contravention of 
the provisiors of the Act.” Certain observations of 
‘Shepherd and Handley, JJ., at page 445 of ILLR. 
(1890) 13 Mad, support ‘the same view. I may also 
quote the following from Smyth, J's. jodgment in 
Ganesh Das v. Elliot, 1883 P. R. No. 160, The result 
then of the numerous cases appears to be that where 





in 
they acted in the honest belief that 
of 


respondents may have no difficulty in showing that 

they were 
empowered by the provisions of the Burma 
Municipal Act to pats the resolutions that they did 
‘and to bring the several prosecstions against the 
appellant, But the Lower Courts are of opinion that 
even if they knew that they had no such power and 
acted maliciously in bringing the prosecutions, the 
action for malicious prosecutions fall under Article 2 


Vou. 11} RANGOON SERIES, 


1 am of opinion that they are in error, In. the 
words of Sir Lawrence Jenkins quoted above “the 
Parson seeking the protection of the Act cannot 
laim that his conduct has any relation to ‘the 
execution of the Act’ if he knowingly and inten. 
tionally acts in contravention of its provisions.” 

For these reasons the orders of the Lower 
Courts will be set aside and the case remitted to 
the Township Court for trial. The appellant will 
hhave costs of five gold mohurs in this Court and 
three gold mohurs respectively in the Township and 
District Courts. 
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Kyaw Dia and Ba Skin(2}—for the Appellant. 
Villa ond E Moung (1)—for Respondent Ma Me. 
Paw Tun—tor Respondents 1 to 4. 


Heat, J—Appellant claimed Letters-of-Adminis- 
tration to the estale of Ma Oe who died without issue 
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Her parents and grandparents had died before her and 
she had no brothers or sisters. Appellant, who was 
her cousin, being a son of her maternal sunt, claimed 
to be one of ker heirs. 

Caveats were filed by appellant's own brother 
Maung Pyo, by one Po Saung, who also was a son 
‘of maternal aunt, and by Ma Me, » paternal aunt. 

‘The District Court held that Ma Me excluded the 
‘others because she was one step nearer in relationship, 
to Ma Oo, and was therefore Ma Gn's sole heir. 

Appellant alleges in appeal that Ma Me, being a 
younger sister of Ma On's father, cannot be one of 
Ma On's heirs, because the father’s younger sister 
land the mother’s younger brother are not _mentioned 
inthe Dhammathats in the list of six relatives of 
the father and mother, thatis the six kinds of uncles 
‘and aunts, who are beirs to a nephew or niece who 
ies without near relatives. 

‘The six words which arewsed in Burmese to denote 
the six kinds of uncles and aunts specifically refer 
to the father’s elder and younger brothers,the mother's 
‘elder and younger sister, the father’s elder sister, 
nd the mother’s elder brother. Itis clear that there 
are really ciglt and not six kinds of uncles and 
aunts the other two being the father's younger sister 
and the mother’s younger brother, and the question 
to be decided is whether these two were for any 
reason intended to be excluded from inheriting like 





for sisters of the mother and those of the father. 
Under these circumstances there seems to be no 
eason for discrimination against the father's younger 
Sister and the mother's younger brother, and no 
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reason whatever is given in the Dhammathats or has, 
430 far as I am aware, even been suggested. I think 
it probable therelore that po real discrimination was 





based, 


1, and sometimes found difficully in adapting 
those numbers to the facts which they found in Burmese 
Boddhist society. Thus there are six kinds of sons 
who are entitled to inberit and six kinds who 
are not cotitled to inherit, bat the lists of the six 
ives in the diferent Dhiammathats do not agree, 
Similariy uhere are six kinds of wives and six kinds 
of concubines, 3s well as six kinds of uncles and 
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However that may be, it is ceriain that no such 
exclusion has ever been judicially recognized. In 

was held 
that surviving uncles and aunts exclude the 
children of deceased uncles and aunts, It is true 
that in that case there seems to bave been no 
younger brother of the mother, but the rule 
was Tid down generally without any qualification 
and it was expressly based on the principle of 
Burmese Buddhist law that the nearer relative 
excludes the more remote. 

In the case of Kan Gyi v. Ma Pyu (2), 
which dealth with the same estate, it wos held that 
the surviving uncles and aunts, whether paternal or 
maternal, share equally in the estate of a deceased 
nephew of niece who has left no nearer relatives, 
and the father’s younger sister was actually included 
as being entitled to share in the estate. 

In the case of Ma Ma Gale. Ma Me (3), it 
was said that, in the case of collateral succession, the 
general principle, that the nearer relative excludes 
the more remote, takes full effect, and the general 
rule, that failing descendants and ancestors the estate 
‘goes fo the "six relatives,” was mentioned and was 
interpreted as meaning that the estate goes to the 
paternal and maternal uncles or aunts without any 
such exclusion as that suggested in this case. 

In these circumstances, I do not think that the 
exclusion alleged is established, and I would hold 
that the lower Court was right in finding that in 
this case Ma Me, being a sister of Ma On’s father, 
excluded appellant, who was only a son of a sister 
of Ma On’s mother, and in dismissing appellant's 
application for Letters. 
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1 would, therefore, dismiss the appeal and would 

‘order appellant to pay Ma Me's costs in both Courts— 

advocate’s fee in this Court to be ten gold mohurs. 
‘The Administrator fendente lite shold be 


Cuan, J—I concur. 
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Messomel Mer Rerathe «Saran Vieys attend, 23 608, 2275 

‘rath agathe Catone th Foes ML Mifare 
Ochme—for the Appellant, 
Young—for the Respondent. 


Lewtaioxt, J.—This is a second appesl_against 
the jodgment and decree of the District Court of 
Maubin confirming the decree of the Subdivisicnal 
‘Court of Ma-ubin, and the only point for determination 
is whether the decree is invalid by reason of the fact 
that itis alleged by the defendant that the object of 
the alleged agreement was illegal, ad that the contract 
sued on was void and contrary to pablic policy. 

‘The plaint alleged that the plaintiff is the owner 
of the Hlewse shop at Maobin Town; that frst 
defendant is an Honorary Magistrate at Maubin and 
‘a Lugyi of the Chinese Association, and has influence 
‘over the Chinese Community; that second defendant is 
teacher of the Chinese School in Rangoon, and is 
‘person having influence over the Chinese people ; 
hat in the year 1922_plaintift purchased the licenses 
for Ma-uhin and Mezali Hlawea Shops, and joined as 
partner in the Yee, Kanwekabo and Pay 
‘shops ; that the licenses for the said five shops were 
proclaimed for sale by auction in 
‘Commissioner's Office, Ma-ubin, for the year 1923.24 
‘om the 18th April 1923; that ca the 17th Aprit 
1923 the first and second defendants 
plaintiff's house at Ma-ubin and asked { 
(fa total sum of Rs. 4,000—made up of 
Ma-obin Hlawea shop, Rs. 5,000 for Me 
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chance of pursuing one’s own trade and to deter otber 
competitors from outbidding the plantifis at the 
Government Hlawza License Avction Sale, thos 
inflicting injury on the publice purse, excluding one 
Cf the parties from competitions entirely at a sacrifice 
and restraining another from pursuing lawful trade, 
thereby rendering the said agreement void, being 
frandolent, unlawful and opposed to public policy ; 
‘that the defendant further contended that the plaintiél 
sued the defendant just to enable phistiff to defend 
‘criminal charge of defamation and criminal intimi- 
dation instituted by the defendant in a specified prose- 
cation. The latter had relerence to a prosecution 
instituted by the defendant against the plainti® for 
calling him “a thief * in connection with this transac 
fica. ‘The second defendant raised similar legal 
delences and also denied the allegatoas of fact. 
Both the lower Courts have decided all issues of 
fact in favour of the plaintif. The learned Sob 
divisional Judge also decided the legal issve as to 
“whether the agreement was fraudulent, unlawful or 
opposed to public policy” in favour of the plaintif. 
He disregarded two old decisions in Upper Burm 
and followed a more recent decision of 2 Bench of 
the late Chie! Court in the case of P.M. a. Negapps 
Chettiar ©. Ak Fote (I), where the plainti#’ was allowed 
fo recover a sum of money which had been 
deposited with a Chetty to be paid to another China- 
man if certain Hlawea licenses were sold below a 
‘certain price and on agreements that the defendants 
were not to bid for certain licenses. That decision 


followed the Privy Council decision in Mahomed 
‘Meera Ravuther ¥.Savvad Viaya Raghwnada (2). 





(u) 0o) 42 BAT, 26h.) 100) 20 Mead 227 wt 208, 


Present case are very similar to the facts of the case 
‘im the chief Court, and he granted the plaintiff 
decree with costs 

On first appeal the learned District Judge hel 
that there was not a title of evidence that Govern- 
ment had sufiered any loss 
arrangemeot made between the 


not 
induce the otber intending buyers to desist from 
ombidding the plaintif; and that there 

combination between the bidders to curtail the bide 
ding ; and that unless and until it was established 





Be 
f 
£ 


P.M. A. Nogapta Chettiar v. Ah Foke (1). 
‘The present second appeal is against that decision. 
I is admitted at an agreement not to bit is not 
legal, but itis arged that the ease is not covered by 
the decisions of ihe Privy Council and of the late 
Chief Court, because it involves the further agree. 
ment of defendants that they would prevent others 
from bidding. 1 find, however,-that no name of 
any other perton was mentioned 28 a person 
so prevented and that no indication is given 
what defendants were to do, and that it is 


28 
or 


used the original Chinese or Burmese expressi 
‘which have been so translated, 
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In the case of Mahomed Meera Ravuther v. 
Vijaya Raghenadha (2) their Lordships of 
Privy Council cited their previous decision that 
purchasers are bound to abstain from breaches 
of trust and from intimidation or falschocd in keep 
olf bidders"; and in a later passage they quote 
the finding of ‘the High Court, “The means by 
Which competition was uiscouraged at the auction 
‘were cleatly of am innocent character. In employing 
them, as in making the agreement with the 
zamindar, the purchaser did not go beyond the 
limit of what he was entitled to do in order to make 
‘a good bargain” ; and they exprested the view that 
‘wuch findings were in accordance with the view 
‘Pronounced by the Board. 

T think that if the defendants in this case 
intended to show that the contract was illegal under 
section 23 of the Indian Contract Act, 1877, the 
burden lay on them to show clearly that it was 
intended to effect the purpose by 
and that it is not sulicient for them to have used 
indefinite expressions when demanding the money 
from the plaintiff and then to ask the Court 
presume that they, defendants, had intended to 
fraudslentiy, illegally or otherwise in contravention of 
any Taw. ‘The defendants avoid pleading their own 
fraud, but they ask the Court to presume that they, 
the defendants, had fraudulent iotentions cf an 
unspecified or indefinite kind withoui their advancing. 
any evidence that such was the case. To refuse 
plainttf relief under such circumstances would be to 


eff 


z 
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entering into agreements of an indefinite kind, with 
‘no inteation of doing anything except to sare 
kkeep the money in any event. sto 
or the above reasons T see no reason to disagree coat raw 
with the decisions of the lower Courts, and I dismiss Mw 
this second appeal with costs, Lasgo, 
APPELLATE CIVIL. 
epee tLe. 
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This is a second appeal against 
the judgment and decree of the District Court of 
TOW Reet ele 











widow and minor children of one Maung Po Min, 
who was the first-born child and eldest son of the 





delendant-respondent U Pe Lay aod his wife Ma 
Thin. According to the plaint, the said Ma Thia 
died adoot ten years before the institution of this 


suit, leaving her surviving husband the defendant” 
respondent U Pe Lay and five children, namely, the 
‘said Maung Po Min asthe eldest child and described in 
the plaint as the “Orasa son” and four daughters 
Ma E May, Ma On Myaing, Ma E Gywe and Ma On 
Sein (who are mot made parties to this suit). The plaint 
also stated that about cight years before the institution 
of the sit, th: defendant U Pe Lay married a second 





U Pe Lay by about one year when the snid Maung 
Po Min died leaving the 

plaint further alleg 
and bis first wife Ma 








was that on the death of his mother Mi 
Maung Po Min was the crasa son and 

father U Pe Lay taking a second wife eight 
before the suit, the said Maung Po Min 
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that such share had become vested in the orasa son 
fon the re-marriage of his father, and that, on the 
cath of the orasa son, such right became vested in 
the plaintiffs as his widow and children. The 
plaintiffs had been permitted to sue im formé-pauperis 
and the prayer of the plaint was for a declaration 
that plaintiffs are entitled to one-fourth share in the 
Dropertien described in paragraph 2 thereof and for 
Patition and possession of the land. 

The defendant U Pe Lay contested plaintiis! 
claim on three grounds :—(1) that the suit is pre- 
mature; (2) that the first plaintil, the widow of 
Mavuig Po Min, has married again j and (3) that if 
plaintiffs are entitled at all to any share, it is only 
to an one-eighth share of the joint estate. He also 
alleged that Ma Sein, bis second wife, was no longer 
his wile, but ax that issue was decided against him, 
it need not be considered further in this appeal. 

‘The learned Trial Jadge framed four issues— 

(1 whether the plain is bad in law for miscinder of 





























partes 
(2) schetber the git is premature or not: 
(3) whether Sia Sein is no longer deleodsnt'swile, 16x04 





Bow, 





On the first issue, the learned Trial Judge stated 
that it was conlended by the defendant that his 
other four children were necessary parties and that 
the first plaintif Ma E Mya should not join ag 
plaintif, because she had resmarried after the death 
‘of Maung Po Min, The learned Judge then stated 
that the plaintifs. had specifically stated that they 
were suing only as heirs and legal representatives of 
Maung Po Min for his orasa share in the estate, on 
‘account of the defendant's reamarriage ; and that 
they are not suing for their rights of inheritance to 
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the estate; and om this ground be found on the 
issue in the negative. (I point out below that this 
is not in fact a claim to the orasa share, but a claim 
of a different kind arising on the re-marriage of the 
surviving parent) 1 have set out the above passages 
because I understand that it is admitted by the 
plaintiffs that if the case is decided against the 
plaintifls on the main question as to their right of 
suit for full one-quarter share, then the suit must be 
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firstly whether any right to claim a quarter or other 
fixed share in the joint estate of the parents was 
acquired by Maung Po Min by reason of such re- 
rarriage of the surviving father and whether such 
right devolved on the plaintiffs as heits of the eldest 
soa who had survived his mother and had also 
survived the remarriage of his father, but bad 
omitted to claim such quarter share before his death. 

1 must first point out that on the more recent 
decisions it is necessary “to consider separately 
‘questions as to the meaning of the term erasa child 
and as to the share claimable by the orasa chil 
According to the judgments of the majority of the 
Jodges in the Full Bench decision of Maung Sin v. 
Mrs, Kirkwcod (1) it would seem that Maung Po Min 
‘was technically an orasa child, because being the 
eldest-born child of the marriage, he had attained 
his 

















hhe never in fact acquired what 1 may describe as 
the further right of the orasa child to claim the 
one-quarter share of the joint estate under that 
decision, becanse that right would only have been 
acquired by him on his father predeceasing his mother, 
and as his mother died first, no male member of 
that family could acquire such right to a quarter 
Itis most important to keep the above points clearly 
in mind, because the claim which has been ma 
this case is really based on the use of the word 
“vested " with reference to the claim of an orasa son 
to his one-foarth share as against his surviving mother 
‘on the death of the father who had predeceased the 
mother. ‘Though the word “vested” was not used 
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bby the Privy Council, the share of the orasa child 
was described as a definite one-fourth part of the 
estate, in terms which implied that it was a vested 
share in a decision of the Privy Council in the case 
of Tun Tha v, Ma Thit (2). In consequence of that 
decision the vesting of the right in the orasa son was 
recognised in the subsequent decision of a Bench of 
the late Chief Court in the case of Maung Pon On 
vy, Maung Tun Tha and others (3) and certain aspects 
‘of the right connected with and depending on this 
vesting of the right were considered in the decision 
‘of a Bench of this Court of J was a member 
in the case of V. 7. Arunachellam Chetty v. Maung 
San Ngwe (4). The decision that the right of the 
orasa child to the quarter share is a vested ‘right 
suggests the question whether the right o the quarter 
share does or does not. devolve on the children of 
‘the orasa child even in the event of the death of the 
orasa child belore the orasa child has made the 
claim to the quarter share, In this connection I 
‘must draw attention to the doubt ratsed on this point 
by Maung Kin, J, in the answer to the seventh 
question at page 248 in 11 L.B.R.and at page 718 of 
‘2 Rangoon of the report of the decision in Maung Sin 
Ars. Kirkwood (1) vehere be remarks : “ Supposing 
eldest-born child dies after it became entitled 
to claim a quarter share under the circemstances of 
the case, the question may arise wether his children 
will be entitled to claim the quarter share from theit 
surviving grandparent. This question does not arise 
hhere and need not be answered.” It ‘appears thar 
this question will be res integra when it arises, but 
itis one which is directly suggested by the authorities 
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ited above. In the exse now before me it might 
appear that we are not diracily concerned with the 
question arising on these authorities as to whether 
‘such right of the erasa som to claim his quarter share 
against his mother could on his death devolve on 
his children ; but the question arises indirectly, iit 
‘can be held oa a parity of reasoning that the different 
lass of claim which I will discuss below is a claim 
toa vested right. 

‘As pointed out above the claim which it is alleged 
that Maung Po Min had to one-quarter share on the 
resmarriage of his father was not a claim as erasa son 
arising on the death of a parent; but it was the 
entirely different claim of the eldest son to a 
‘quarter share on the resmirisge of the surviving 
parect. 

‘The right to claim such quarter share on the 
remarriage of the surviving parent was decided in 
the case of Maung Seit Kaung v. Maung Po Nein (8), 
and was recognised by a Full Bench of the late 
‘Chiel Court in the case of Shive Po v. Maung Bein (6). 
In the latter case, Hartooll, J., observed that 
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ms view that the right of the eldest son to claim 
xen quarter share from his father on the latter’ 
astnex Temarriage after his mother’s death is not a vested 
Gimue one; and thea he went on to apply the same 
i.” view to the claim, if any, ot the Kaniltha children. 
“AE ‘These remarks, however, were obiter, and the actval 








his mother’s death, the re-marriage of his father 
gives him a right to claim the onefourth share, 
which he would not have if his father did not 
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fact that Maung Po Min had not in fact made the Mak wrs 
claim before his death, ct 
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98 with reasonable promptitude in_exercisi 
suEaira “option” of taking one-fourth of his parents’ joint 
‘sta property on the death of the father, etc., whilst the 
Grttar contention that was rejected by the Privy Council 
‘Su was put in the different form as an election or a 
right fo elect and on page 59 of the same Report 
the Lord Chancellor states that, “Their Lordships 
do not think that it is desirable to express an 
opinion upon the true construction of Rule 14, It 
is a matter that may arise for determination here- 
after, and its determination is nol relevant to the 
present question, because, even assuming in favour 
Of the respondents, that the right of the eldest son 
would change in the event of his not having 
segregated his one-fourth share before his mother's 
death, it by no means follows that the right which he 
got under Rule 5 was merely the right fo elect within a 
certain period of time whether he would take the 
property or not. Their Lordships can find no grounds 
whatever for the suggestion that he got anyt 
under Rule § excepting a definile one-fourth fart of 
the estate, aright which he was at liberty to assert 
within any period that was not cutside the period 
fixed by Article 123 of the Indian Limitation Act as 
the period within which a claim must be made for 
a share of property on the death of the intestate.” 
Iu other words, the use of the word “option” 
this connection is misleading and does not_mean 
@ mere right to elect. Every person, who owns 
property of a share in property which has been in 
the possession of another person, has an option 
to avoid asserting his claim, but that fact does not 
prevent the interest from being a vested one. 
If we apply these remarks to the case of the 
right to a share of one-fourth arising in favour of 
the eldest son on the death of the surviving parent, 























‘we also find citber the word option or passages 
describing the right as if the claim to it were optional 
and I think that the option in that case likewise 
‘was not a mere right to elect, but was a very similar 





‘The (act that the right lapses alter the twelve 
years, likewise does not make any difference, 
because the lipsing would be the same whether 
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option was impliedly oversruled by the decision 
of the Privy Council ; and 1 must, therefore, hold 
that the right is a vested interest and right. That 
being #0, I can see no reason why this vested 
interest and right should not devolve on the 
heirs and legal representatives of the holder of 
the vested interest or definite right to the one- 
fourth share. 

In this connection I have also considered the 
jon of the preferential right accorded by the 
ymmatbats to the children of the orasa child. 
As pointed out in different passages in Maung 
Sin's casey this prefer 
share with’ the younger uncles 
effective in cases where the orai@ child though 
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that one-fourth share was a vested right to a 

definite one-fourth share, I can see no reason why ME aa 

it shoulé not similarly devolve on bis heirs and anditen 

legal representatives. vrrir 
For these reasons 1 allow the appeal and 1 set it, 

aside the decree of the Lower Appellate Court ; ,” Eo 

and I restore the decree of the Subdivisional Court “*7}!*"* 

granting the Plaintiffs’ claim as prayed with costs 

in all three Courts. I also direct that the amounts 

‘of Court Fees which would have been paid by 

Plaintifis in the Trial Court and also on the second, 

appeal in this Court, if they had not been permitted 

to file the suit and this appeal respectively as 

paupers, shall be calculated and recovered from the 

defendants and that such amounts shall be a first 

charge on the subjectomatter of the su 
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Rakman—for the appellant, 


Heatpaxp Lewratoxg, JJ.—In Suit No. 283 of 
1924 on the Original Side of this Court, appel 
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who was defendant in the suit, applied for a 
commission to examine a cettain witness in India. 

Affidavits were fled by both sides, and the 
learned Judge, alter hearing Counsel, dismissed the 
application. 

Appellant has filed an. appeal against that order, 
but his appeal bas not yet been admitted. 

His learned Advocate contends that the order is 
a‘Sjudgment”” within the meaning of that word in 
Clause 13 of the Letters Patent, 

The meaning of the word “Judgment” in that 
clause was recently considered by a Bench of this 
Court in the case of Moolice Diarsee © Co. v. 
M, E, Moolla (1), and it was held that an order 
which does not affect the merits of the dispute 
between the parties by determining some right or 
liability which is in controversy between them in 
the suit is not a “judgment”. As was remarked in 
the case of Tuljaram Row v. Alagappa Chetty (2), 

‘An order refusing to issue a commission, however 
serious the ultimate results to the party, is a purely 
interlocutory order and not a judgment terminating 
suit or other proceedings or affecting the merit 

We are, therefore, of opinion that the order in 
this case was not a “judgment” within the meaning 
of Clause 13 of the Leiters Patent, and that no 
appeal lies against it, 

‘The appeal isaccordingly dismissed. 
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Leong—tor the Appellant. 

‘Ko Ko—‘or the Respondent. 

Lewtatxe, j—This Second Appeal No. 12 of 
1924 has been heard with two other Second Appeals 
Nos. 13 and 14 of 1924; and as the three appeals 
cover the same points with the only material 
diffecence as to the amount of damages decreed, this 
judgment will cover all three cases, which had been 
similarly decided by the same judgment in the lower 
Appellate Court 

The facts which gave rise to all three suits are 
summarised in tie judgment of the lower Appellate 
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Court as follows:—The Iands to which these suits 
relate originally stood im the mame of onc Ma Nge 
Le, who died; and the appellant Po Ka cisimed 
that on the death of Ma Nge Le the land devolved 
fon her sister Ma Pu who was the wife of the 
appellant. Ma Pu died shortly after Ma Nge Le and 
the appellant then claimed that the lands became his 
property. The lands, however, wert, in the posses- 
sion of Ma Sein who was the aust of Ma Pu and 
Ma Nge Le; and shortly afterwards the appellant 
Po Ka ia said to have executed a registered deed of 
gift of the lands in favour of Ma Sein. Then the 
‘appellant is said to have changed his mind and to 
have executed a registered deed purporting to cancel 
theddeed of gift to Ma Sein; and he is also said to 
have instituted a suit for the cancellation of the 
of gift to Ma Sein and that in such suit he 
‘unsuccessful. This suit does not appear to 
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I took it back into my possession in accordance 
‘with law on the thirteenth Waning Tazaungmdn 1283, 
BE, corresponding to the 12th November 1921, So 
the rental paddy amounting to 1,050 baskets of the said 
paddy land must be given to me. Ifyou fail todo 
80 of use it in any way without my permission, legal 
steps will be taten and you shall incur payment of 
costs, Moreover, you shall not grow without my 
permission any crop or sugarcane, etc.,on the paddy 
and belonging to me either this year or next year, 
and you are hereby forbidden,” —Signed Mauxo Po 
Ka 








The plaintify, the said tenants, subsequently on 
the 24th October 1922 instituted the three suits now 
tunder appeal alleging that portions of the land had 
been leased to them respectively by Ma Sein, and 
they had  plooghed certain portions; that’ the 
defendant (appelan') Maung Po Ka sent for cach 
plaintiff and “prevented him and others from cult 
vating the land both orally and by the written 

{as above); and that owing to the action 
of the defendant the plaintiff could not 
certain crops; and the prayer was for specified 
sums as compensation for tze losses so sustained, 

‘The defendant in each case admitted sending 
the notice but denied liability for any of the damage 
alleged in the plaint ;and he pleaded that the losses 
and damages alleged in the plaint were too remote as 
2 basis for the claim of the plaintiff, At settlement 
of issues the defendant stated that Ma Nge Le: 
the owner of the land died in March 1921 leaving 
‘no children ; that ths wife Maa inherited the land j 
that his wife died seven days Tater, and then the 
land became his; that pitying Ma Sein the aunt of 
hhis wife, he had given the land to Ma Sein by a 
registered deed dated the 31st March 1921 ; but 
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that as Ma Sein failed to give him the jewellery of 
‘Ma Nge Le which belonged to him, he cancelled 
the deed of gift by a registered deed to which Ma 





Sein was not a party; and he had them instituted 
the suit in the District Court for the cancellation 
of the deed of gitt, but before doing so he had sent 
the notice to the plaintifis end that he did not know 
whether the plaintifls had stopped work ; and he 
also admitted that his suit against Ma was 
issed. "He (urther admitted having verbally told 
the plaintiffs not to work the land before he sent 
the written notice, 
Five issues were framed:— 
(1) Was the pliotill a teraat of Ma Sein ts the year 
1283 ILE. In respect of a porion of holding No. 6 
of 1921227 
(2) 2 0, wat was the are ofthat potion? 
(9) Dic the Piaiotty neffer any lous tn eovseqoence of the 
witten of verbal tice cf the cefendant ? 
(Gi thse, how mach Y and 
(5) What relief any isthe Palo exited to? 
These issues did not satisfactorily raise the points of 
the defence, as to denial of liability and remoteness 
of damage, though the last issue would cover the 
defences 
The learned Township Judge stated in his jodgment 
that the defendant had set up the defence that when he 
gave the notice, the plaintifis had replied that they could 
‘not stop planting ; and he held that this reply was not 
Proved satisfactorily, bot that even if it were proved, it 
would not matter, becante the plaintifis might have 
subsequently stopped forther planting through fear of 
consequences on account ofthe notice. Theremainder 
of his judgment was occupied with the discussion of the 
value of crops which might have been got from a small 
area alleged to have been left unplanted in each case j 
and he awarded as damages Rs. 221-7-8 for an arca of 
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decimal 92 of an acre alleged to have been lelt 
unplanted in San Pe's case; Rs, 244-00 for an area of 
about one acre alleged to have been left unplanted in 
San Ba's case, and Rs. 430-5-0 for an area of 1°78 acres 
alleged to have been left unplanted in Ko On's case, 
He granted the plaintiffs decrees for these amounts 
with costs in the respective cases. 

Both sides appealed in cach case to the District 
Court, which dismissed the appeals in allthe casesand 
allowed costs to the original plaintiffs. The learned 
District Judge considered the question whether the 
plaintiffs are entitled to any damages at all. 

He held that a8 the defendant was a townstnan and 
the plantifis were cultivators, they would be impressed 
with the order forbidding tem to work the land, and 
that they were no! bound : continue working until the 
defendant resorted to any means of forcible prevention 5 
bat the learned Judge did not consider any precedents 
‘ot authorities or attempt to clearly indicate what branch 
of the law of torts was applicable. He expressed the 
opinion that ifa man orally forbids another to work 
certain land and then serves him with a writen notice 
forbidding him to doso, andinvests his actions with all 
the forms of formality that he can, it isquite impossible 
for him to plead afterwards (when theman whom he has 
forbidden to stop work does actually stop work) that 
this stopping is not the natural and probable 
consequence of his action in ordering a stoppag 

The present second appeal is against that decision. 
think that itis obvious that if theabove were acorrect 
statement of the las, the amount of litigation in India 
would be greatly increased for a time, as numerous 
lawyer's notices warning persons not to take cerlain 
specified action with property pending alawsuit would 
at once give rise to claims for damages and encourage 
the recipients to take or pretend to take an immediate 
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‘holiday on reccipt of the notice in anticipation of the 
‘damages to be recovered from the other party. Conse- 
quently. itis necessary that such a class of claim should 
becarefully scrutinised with gravesuspicion. Thefirst 
question for determination is to ascertain under what 
‘category cl thelas of tortsthe claimean tie. Ithinkthat 
it is clear that it cannot be treated as a trespass to the 
lands of the plainti®, because the nature of such classof 
tort is indicated by the old writ quare Causuum fregit 
(wherefore he broke the close) ; which indicates that 
there must be an entry oa the land in order to enable 
Plaintiff 1o maintain the suit. In this case it is not 
alleged that there was any entry oa the land in the 
postession of the plaintif, and consequently I do not 
think that there can be any claim on an allegation to 
2 trespass. 

‘The only cases which might appear to be analogous 
arcactions for slander of title; but clearly such 
‘cause.can only arite when the slander is uttered to 
third person and damage arises in consequence. It ix 
pointed out in Pollock's Law of Torts that slander 
of title is in truth a special variety of deceit, which 
iffers from the ordinary (ype in that third persons, 
‘not the plaintiff himself, are induced bythe defendant's 
falsehood to act in a manner causing damage fo the 
Plaintiff. I think that the only cause of action 
which the phintiffs could have had, if at all, for 
the loss arising ca the receipt of the notice in question 
‘would be a claim as om an action for deceit. But it is 
clear that the essential point for an action for deceit 
have not been alleged or proved in this case, It 
would be necessary for the plaintiffs to allege and 
prove not merely that the statements in the notice 
‘were untrue in fact, but also that the person making 
the statement knew the statement to be ui 
‘was ulpably ignorant, that is recklesily and consciously 
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ignorant whether it be true or not, besides the 
further elements as to the intent and the acting 
upon it in the muner intended or contemplated 
and the consequent suflering of damage. It was 
held in Derry v. Peek (1) that there is no cause 
‘of action in such a case without both fraud and 
damage. Here there is no allegation of fraud; 
‘and no attempt has been made to prove fravd. 

Howe test the question on the analogy of cases 
of slander of title, the same point becomes 
apparent. Such cases are commonly cases in which 
a property is being sold by public auction and the 
sale is stopped and the damage is caused to the owner 
by reason of disparaging remarks being made as 
to the title of the owner or as to the 
disadvantages which the purchaser will be under 
from certain facts, It was held in the case of Pater 
v. Baker (2) thatit is necessary for the plaintiff to 
prove actual malice to sustain the action. It has 
also been held in the case of Hargrave v. Le 
Breton (3) that if the statement is made in the 
bond fide assertion of the defendant's own right, real 
oF supposed, to the property, no action lies. Tt was 
similarly held in Halsey v. Brotherhood (4) a8 
regards warnings by the holder of a patent to the 
public warning them aguinst infringement that the 
‘wrong is a malicious one in the only proper sense of 
the word and the absence of good faith is an 
essential condition of liability. 

If that is the position in the case of a statement 
disparaging a title made to a stranger to the title, 
who is more likely to be misled than the owner of 
tenant interested in the property, @ fortiori, the same 
points must be established when the statement is 
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disregarding the notice. The law encourages perscas 
who have bond fide rights to give notice to other 
persons who are likely to be affected by such 
and consequently it is obviously 
the law to presume either 
such eases, but to require clear 
the plaintifis in this case 
the right or wrong of the 
received, it was to their interest to go at 
Sein, who would have informed them of 
of her title. If the plaintiffs were 
to act o@ the notice, it was their own 
they acted at their own risk. As T have 
above, I believe that if such cases were en 
it would quickly result in persons delibe 
totakes rest and to have been misled 
‘the aotice in the hopes of teeying blackmail from 
vender of the notice. Where a litigant fails 
case, itis more difficult for him to prove his 
fides’ than if he had won, but that is no reason for 
‘presuming that he was not bond fide, and it is often 
noticeable that many persons who bring erroneous 
claims are more confident of success than those 
who do succeed. 

Tn the cases now before me there is no 
allegation o¢ evidence that the defendant was 
maliciously of that he was not acting bond fide; 
and under these’ circumstances I am satisfied that 
no cause of action for the recovery of damages 
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(C.F Coruna ¥.Ds. Syed Ebrahim 8 fn, 374d, 


Keith and Young—tor the Respondents 1 to 3. 
Vatharia—fer the Respondents 4 and 5. 


This was a Reference made by the District 
Magistrate of Rangoon to the High Coort and was 
considered by a Full Bench. The matier Lad come 
‘up before the learned District Magistrate himself on 

ication to revise the order of the Western 
Subdivisional Magistrate of Rangoon who, on the 
authority of the ruling in C.T. Guruseamy v. 
DK. Syed Ebrahim reported at page 374 of the 
second volume of these reports, had held that 
the complaint before him, having been laid 
‘without the previous sanction of the Local Govern. 
ment, was not in order. The facts arising in the 
{See ie NRA TS em a ie Te Wome 
‘vical Mogae Rangoon fn Centon! Regt Tra Wa 15% 2, 
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‘order he came to the conclusion that a primd facie 
‘ease existed and that, while it was correct that this 
prosecution could not proceed in the absence of a 
complaint, he was of opinion tat it was neceaary, 
ld bi 
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(On this complaint being received by the Western 
Subdivisional Magistrate, he held, purporting to 
follow a ruling of a Bench of this Court in the ease 
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of CT. Guruswamy yD. K. Syed Ebrahim, (1), "A! 


that the learned Judge had no jurisdiction to lay 
a complaint, because the five petitioners were not 
parties to the proceedings in 1913, The District 
Magistrate, on being moved, apparently, was of 
pinion that this authority was applicable, and he 
relerred the case to this Court, with the recommenda. 
tion that the sanction of the Local Government 
may be applied for to put the complaint completely 
in order. 

We are clearly of opinion the the ruling cited 
hhas no application whatever to the facis of this case- 
‘That ruling dealt specially and particularly with the 
express wording of sub-clause (c) of section 198 (1), 
and it is based on such particular wording. The 
present case falls under section 195 (1) (8), and euch 
words not only do not occur but much wider words, 
fully wide enough to cover the facts of the present 
case, are employed. That being so we do not 
consider it necessary to again consider the correct- 
ness of the ruling cited. The High Courts are not 
atone on the matier, but that authority dealt only 
with a case falling under section 195 (1) (2). 

is farther urged before us by learned counsel 
for the petitioners that that precedent is in no way 
‘wrong. This being so, two points only arise, It is 
‘urged that the sanction granted by our brother 
Heald was wrong, or without jurisdiction, because 
he included, in the alternative, section 120.3. We 
do not consider it necessary to deal with the point 
at any length. Even if the reference to section 120-B 
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Simpl. of for sect tly 3 compunnt Dy 
‘some subordinate Court, an appeal from that order is 
allowed, 

‘We therefore hold that the complaint laid in this 
cease is a perfectly good and valid complaint of an 
offence under section 211, read with section 109, and 
we order that the case bs referred back to the 
Magistrate with directions to hold further enquiry 
into such offence, 
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Auzam—for the Appellant. 


Heat axo Luwraioxe, JJ—In Suit No. 473 of 
192% on the Original Side’ of the Court respondent 
sued Bahan Singh and cectain relatives of Thakur 
‘Singh, among whom was appellant, to recover Rs. 6,900 
which he alleged to be due oc 2 promissory note 
‘executed by Baban Singh and Thakur Singh. 

Respondent also applied for attachment before 
judgment in respect of a motor-car No. 4315 
‘belonging to appellant on the groond that appellant 
had sold another motorcar, No. 3677, which 
Delonged to the estate and had kept the proceeds, 
‘and that appellant was trying to sell car No. 4315 
‘and was intending to leave the jurisdiction of the 
Court. That application was dismissed, 
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Respondent then filed a fresh application claiming 
fon the same grounds that appellant should be ordered 
EZ todeposit in Court Rs. 1,700, as being the amount 
SSS which Thakur Singh had paid for his interest in car 
Wiaes No. 4315 and to give security for costs. 

wo, __ Afidavits in respect of that application were fled 
“eit by both parties, and, alter examining one of respond- 
ent’s wilnesses and hearing Counsel, the learned 
Judge passed an order directing appellant to furnish 
‘security in Rs. 1,784, 

‘Appellant desires to appeal against that order, but 
his learned Advocate has been wnable to satisfy us 
that an appea! lies. 
bas referred us to the jrovisions of Order 
Rule 1 (q) of the Civil Procedure Code, but it 
4s clear that the order against which he wishes to appeal 
is not one of the orders mentioned in that rule. 

‘The order of the learned Judge was presumably 
an order made under the provisions ef Order XXXVIII, 
Rule 5, and world not, io war opinion be a 
* Judgment” within the meaning of Clause 13 of the 
Letters Patent, because it is a mere in 
order which does not affect the merits of the dispate 
between the parties by determining some right or 
Habity which is in contrvery between them in 

suit. 

Its trve that it was held in the ease of Sechagiré 
Row v. Nawad Askur (1) that an order directing a 
plainti® to furnich security for costs, made under 
provisions corresponding to Order XXV, Rule 1, was 
judgment” within the messing of 2 correspond 
ing clause of Letters Patent and that that ruling was 
followed in Sonabai v. Tribhowandas (2), but it is 
clear from the judgment that both the Madras and 
the Bombay courts regarded the matter as being open 
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to doubt. The meaning of the word “judgment” in 


4M, E, Molla (3), and, on the reasoning adopted in 
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for the time occupied in obtaining the copies of 
the decree and judgment of the lower Appellate 
Court, but it has apparently been held in certain 
cases reported in unofficial reports that where the 
rules of the High Court required that a certified 
copy of the judgment of the trial Court should also 
be filed with the appeal, the Court might in 
discretion excuse the delay caused in obtaining the 
copy of the judgment of the Court of first instance. 
It is obvious that second appeals in the High Court 

¢ usually filed by advocates who have not appeared 
in the lower Courts, and that it is difficult for 
them to advise on the question whether an appeal 
should be fled without seeing a copy of the 
judgment of the trial Court, and in a case like that 
now before us where only one day was occupied in 
obtaining the copies of the lower Appellate Court, 
whilst the mach longer period of ten days was 
occupied in obtaining the copy of the judgment of 
the trial Court, there would appear to be some 
‘ground for exercising the discretion where only one 
extra day beyond the unusually short period of 
one day allowed would be required. The question 
seldom arises in cases where the more experienced 
advocates have been concerned, because they usually 
have the common sense to apply for both sets of 
copies at the same time, with the result that even 
the shorter judgment and decree of the Appellate 
Court are entered as ready and supplied on the same 
date as the usually longer copy of the judgment of 
the trial Court ; but where an inexperienced advocate 
is engaged or the client makes his own applicat 
for copies, we are apt to find first an application for 
the copies of the judgment of the Appellate Court and 
then an application for the equally necessary copy of 
the judgment of the trial Court, as has occurred in 
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LeNTatcxe, J—This is an appeal by an Ins 
vent against an order passed by May Oung, J., in the 
‘original Insolvency Jurisdiction of this High Court 
dismissing an application made by the Insolvent for 





‘An Order of Adjudication had previously been 
passed on the 28th April 1924 on the Insolvent’s 
‘own petition under the provisions of the Presidency- 
Towns Insolvency Act, 1909. On the 9th June 1924 
the Tosolvent had also previously applied for the 
‘annulment of the adjudication ; and on the same day 
‘some creditors alio applied for the annulment of the 
‘adjudication; but on the 10th June 1924 such 
applications were dismissed on the ground that the 
ccase was not one within the provisions of section 21 
of the Act. 

On the Sth August 1924 the Insolvent filed an 
‘application for leave to withdraw the application for 
the benefit of the Act, and certain creditors appeared 

Fei Aces Arges No HES 
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was also rejected on the same grounds and the 
Involvent fled his schedule en’ the following. 
‘On the 8h August 1924 the insolvent renewed 


drawn to certain decisions under the Insolvency 
‘Statutes formerly in force. 

Tt was held that these decisions did not bear 
directly on the question under consideration and that 
section 15 of the Presidency-Towns Insolvency Act, 
1909, does not apply to a case where an order of 
adjudication has been made, because such a with 
drawal with the permission of the Court could not 
remove the effects of the adjudication arising under 
the provisions of section 17 of the Act, which would 
‘continse to operate so as to vest all the property of 
the insolvent in the Official Assignee ard to debar 
creditors from proceeding against the insolvent's 
property or instituting svits agiirst the incolvent 
‘except with the leave of the Court. For these and. 
‘other reasons the application was dismissed. 
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The Insolvent has now appealed against that 
eccision, and the point for determination is whether 
a debtor's petition for the benefit of the Act can be 
withdrawn even with the leave of the Court after 
the order for adjudication has been passed. I 
find that Macleod, J., of the High Court at Bombay 
held Im the malter of Meghraj Gangabux (1) that 
a debtor who has been adjudicated insolvent on 
bis own petition cannot, even with the leave of 
the Court, withdraw his. petition ; that Section 15 
(2) of Presidency-Towns Insolvency Act, 1909, only 
applies to petitions that are pending before any 
‘order has been made, as also does section 13 (8) 
dealing with petitions by creditors ; and that once 
an order of adjudication has been made, the debtor 
becomes an Insolvent and remains so until the 
order of adjudication is annulled or he obtains his 
discharge ; and that the Court can only annul the 
order of adjudication under section 21 of the Act 
if the Court is of opinion that the debtor ought 
not to have been adjudicated an insolvent or it 
proved to the satisfaction of the Court that th 
debts of the insolvent have been paid in full, and 
in the latter case the ‘‘debts,” including at least 
all debts actually and properly proved in bankruptcy, 
must have been fully paid in cash. It was also. 
pointed out that this secticn is the same as 
section 3§ (1) of the English Bankruptcy Act of 
1883. 

T agree with that statement of the law so far as 
the point now before me ix concerned, Sub-section 
(2) of section 15 of the Presidency-Towns Insolvency 
Act, 1909, enacis that ‘a debtor's pelition shall not, 
ofter presentation, be withdrawn without the leave 
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Ect there are no similar peoviiooe oo regards hal 
‘would happen on a withdrawal 1 think that the 


reason for the absence of similar provisions in the 
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case of a withdrawal is because they are not required 
in the case of a withdrawal before an adjudication 
‘order has beea passed, and that after the passing of 
the adjudication order, the right to apply for 
withdrawal is gone and the proper remedy is an 
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Anklaaria—for the Appellant. 

‘Ochme—for the Respondent. 

Heat axp Caazt, JJ—One P.D.V. Muthiah 
Chetty fled a mortgage suit against LA.R. Arona. 
hata Coett. He sppied fer sod ebtsoed an 
order for the appointment of a Receiver of 
tortoed prepares, U Ep. a, @ Hater en 


appointed Receiver. A mortgage decree was passed 
by the District Court, bat that decree was set aside 








the properties, but he could not, naturally, cola 
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delivery of a launch which had sank, Another 
Jaunch was delivered to bim in such a condition 
that it was of litle value. On the 16th November 
1922 the Receiver was asked to file a full report. 
He took time to file his report and when he 
did file it, his | report was found unsatis- 
factory. On ‘the 15th of December 1922 he was 
asked to file full accounts. He filed his accounts on 
the Sth of January 1923 and after many adjournments, 
Mr. Ghose, on behalf of the mortgagor on the 9th 
‘of Jane 1923, filed his written objections to the 
Receiver’s accounts. In that statement of objections, 
he drew attention to various items in respect of which 
‘the Receiver was liable to him and also challenged 
hhis accounts. He ended up his statement with a 
prayer that either the Receiver be ordered to pay 
all losses ot sanction be granted to the objector to 
sue the Receiver for damages. The learned District 
Judge held an enquiry and on the 28th of April 1924 
hhe passed an order directing the Receiver to pay 
‘within a month the sum of Rs, 4,760. 

‘Against this order the mortgagor L. A. R. Aruna- 
chellam appeals. The Receiver has. also filed a 
memorandum of objections. The question to consider 
is whether such an appeal lies. An appeal is a 
creature of statute and unless specially given by some 
Jaw, no one can have a right to appeal. Order XLII, 
Rule 1, deals with appeals from orders and Clause (s) 
makes ‘orders under Rule 1 or Rule 4 or Order XL 
appealable. Thus all orders passed in respect of the 
appointment of a Receiver would be appealable and. 
‘also orders under Rule 4 of Order XL, provides that 
when a Receiver fails to submit his accounts or fails 
to pay an amount ordered or causes loss to the 
property, the Court may direct his property to 
be attached and sold. No such order for the 
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3 Receiver was found liable for a certain amount 

and he filed an appeal against the order containing 

tliat finding. The learned Judges held that no appeal 
d 


lay since the finding was not accompanied by an 
order under Rule 4 of Order XL. This, it is true, 
was an appeal by the Receiver, but in a later case of 
the same High Court Somhautta v. Bageatly (2) the 
appeal was instituted by the party secking to hold 
the Receiver liable. The Court of the District 
Munsif had held that the Receiver was liable only 
to account for the year 1916, but in appeal the 
Subordinate Court enlarged the order by directing 
that the Receiver should furnish accounts for 1917 and 
1918 also, The Patna High Court in revision set 
aside the order of the Lower Appellate Court on the 
ground that no appeal lay to it. In a recent case, 
Palaniappa Chetty +. Paianiappa Chetty (3), 2 Bench 
of the Madras High Court took the same view as 
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the Patna High Court following the two cases above 185 
cited. In the Madras case, also, the Receiver was Can 





the Receiver, but these remarks are obvter and were 
merely what the learned Judges thought to be an 
application of the principle in the decision ef Zitru 
% Hari (5) which deals kowecer with an entirely 
diferent point. 

It is not for ws to speculate as to the reason why 
the legislatars bas thought fit not to give a right of 
appeal im such cases, Possibly it is because the 
aggrieved party basa remedy by suit after obtaining 
the leave of the Court, Tt is enough for our purpose 
that no appeal is, as a matter of fact, given, and the 
appeal _must therefore fail and is dismissed with 
costs—five gold moburs. As the substantial appeal 
has failed, the memorandum of objections must also 
fail, and is dismissed. 
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FULL BENCH (CIVIL) 


Before Si Sey Rema «Cie Je, Mr, Jen Cary at 
“Mr Dates Mand Gye 


C.T.P.V.CHETTY FIRM axp ornens, 
MAUNG THA HLAING axo oruzex* 
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“Shortly after the divorce, Pe Ka married Ma 
Gyi, and some nine or ten years later, he married Ma 





‘ow in dispute. It has been urged that this property 
‘was inherited before his marriage to Ma Kin, The 
whole of this argument is based on certain vague 
and indeterminate facts. 

“Ma Gyi in her evidence says that she was 
matried at the age of 16. In 1911, when giving 
evidence. she gave her age as 44. She stated that 
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‘Ma Kin was married wise or ten years alter ske 
was married, and it is sought to extract from calce'a- 
tions based on these vague asertions that the 
marriage to Ma Kin most have taken place later than 
1892. 

“There is no reason to suppose that Ma Gyi 
is any more certain of her age than the ordinary 
Burman Buddhist witness, and it is impossible 
decide this question oe statements such as that 
Kin was married nine or tem years after the 
marriage, Ma Gyi herself in her evidence 
‘that the property was imherited after Po 
married Ma Kin; and we 
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Sled a suit for the administration of the 
to sot aside a certain award that bad 
with reference to the divisica of property 
her and Ma Kin. The matter came before the 
‘Chief Court, and the award was set aside. A Recs 
‘was appointed, and all the properties were sold. 
at Pazunday 
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“The matters at 
tos Commissioner, and, in the course of the proceedings 
beiore him, Messrs. Walker & Whyte obtained a 








marriage. But this matter is merely one of academic 
interest, seeing that the jewelleries had been sold, 

‘and the proceeds have disappeared. 
“Further questions are raised with reference to 
ther Ma Gyi is liable to account 





proposition, the cate of Ma Eim Noun v. Maung 
Tét Pru, I U.BR. (1897-01), Buddhist Law, Divorce 
39, is quoted as authority. 
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“It will be noticed, however, that this is an 
authority relating 10 division of property on a 
divorce. 

“The argument before us has shown how looscly 
theexpressions p.yim,thtuthi, hnapasin, and lettespwa— 
are used and the authorities, which are very numerous, 
also indicate a similar looseness of expression. 

“The case has been argued before us on the 
strength of section 3, Chapter 12 of the Manugyey 
and we have been asked to apply the rule there 
laid down for partition of property on a divorce by 
motual consent, on the ground that there is no rule 
to be found in the Dhammathats exactly dealing 
with the questions now for decision. 

“The fact that the rules for partition on a divorce 
‘by mutual consent are not to be applied to a partition 
on inheritance has been frequently laid down, but it 
is clear from a cossiceration of all the numerous 
authorities that the questions arising bave been 
Gifferently dealt with and that there is no clear and 
definite decision oa a point on which one is 
undoubtedly required. 

“The questions are discussed in Mr. May Oung’s 
work on Buddhist Law from page $3 onwards, and 
also Mr. Tha Gywe's Confit of Authority in Buddhist 
Law, Volume 2, from page 73 onwards. We think it 
wanccessary to quote these acthcrities in this order 
‘of reference, bet we are of opinion that the following 
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“(2) What, under these circumstances, would 
be the share of B, the chief wife, in this inherited 
property ? 

(3) Will cither or both wives acquire vested 
right in one-third or any other share in the inherited 
property from the date on which it is inherited, 
and if so, is such share liable for all or any part 
fof the debts incurred by the deceased husband 
alone ?”” 

The matter came up in due course for hearing 
before a Full Bench composed of Robinson, CJ, 
Carr and Maung Gyi, IJ 

Burjorjee and E Moung (t)—for Appellants, 

Paget—for Respondenis. 








Mavss, Gvi, [There are three points of 
reference, bit — 

) When A, a Burman Buddhist eindoungayt, 
having (wo wives B and C, after the second marriage, 
inherits immoveable property from his father, is that 
property the dhinthi or separate property of Ay or is 
it the /ettelfioa or joint property of the marriages ? 

(2) What, under the circumstances, would be the 
share of B, the chief wife, in this inherited 
Property ? 

(3) Wil either or both wives acquire a vested 
right in one-thind or any other share in the inherited 
Property from the date on which it is inherited, 
and if $0, is such share liable for all or any part 
of the debts incurred by the deceased husband 
alone? 

The answers to these points of reference are to 
be found in Book XII, section 3 of the Mamugye 
Dhamma:hat which their Lordships of the Privy 
Council hold to be a work of high authority. This 
section states the law of partition of property on 
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35 separation between husband and wile in the follow- 

teat Breet 

iew one (1) When the husband and wife have not 
= previously been married, called by some a “virgin 

tities couple” — 





pooh (a) When both, without fault on either side, 
aa desire to separate mutually ; 


a (8) When only one desizes to separate and 
the other does not, though there is no 
fault on either side ; 

(0 And when one party is at fault. 
(2) When the livsband and wife are cindoungayis, 





desire to separate mutually ; 
(© When one only desires to separate and 
the other does not, there being ro fault 
0 either side ; 

(©) and when one party is at fal. 
‘There is no mention of the partition on divorce 
when one party is an cindoungeyi ard the cther is not. 
In Mi E Nyws v. Maung Tob Pyu (UER. 1897-01), 
(Wolume 11, Divorce, fage 39) a din Ma Ngwe Hnit 
Meung Po His and others (Xt LBR., page 52), 
‘was beld that the rule for pastition om divorce by 
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her_rank, and the remainder of the property. 
“animate and inanimate” is thus divided =— 
"If there is any property 2cq 
hhasband alone, or by the wife alone, let that party 
who seperately acquired it have two shares and the 





5 
i 
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Here there is no reference to ‘hintle,tayin, kama, 
Lettelpace, knafanin of any porticular kird of property 
‘belonging to a husband cF wife. The “remainder 
cf the property animate and inaritmate’” is divided. 

‘The text then describes the three kinds of property 
acquired by the hesband and three by the wife, 

"The three kinds of property acquired by the 
husband are =— 

(1) shen the wife, at the time of marriage fad 
tno property from her parents, and the husband had 

(@) property acquired during their cohabitation 
by his skill, science ; and 

(3) property specially given to him by the king: 

The three kinds of property acquired by the wife 

are 

(0) when the husband at the time of marriage 
had no property from his parents, and the wife had ; 

(2) property acquired during their cohabitation 
by her skill, science ; and 

() property given specially to her by the king. 

In this classification of property, re reforence is 
made to hemrin or property given at the time of 
‘marriage for the benefit of the couple, or to property 








re 
by the 








the above role of partition on divorce, Mhintht and 
‘payin are divided and in other cases of partition 





this Tam not prepared to agree. Although 
‘we have borrowed many things from India, it does 
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not follow that we should slavishly adhere to the 
meanings of the Sanserit terms in the Menu of the 
Hindus. The English word “fluke” which means a 
lucky accidental stroke is used by Burmans to mean #n 
“outsider” or a dark horse in a race and is not used 
by them in any other connection except in billiard 

Major Sparks in his Code of Burmese Law, section 
14, defines thinthi as separate property of a husband 
‘oF wife consisting of — 

(1) what belonged to either before marriage j 

(2) what has been given specially to either since 
marriage ; 

(3) what has come into the possession of either 
by inberitarce from Lis or ber own family since 
marrioge ; and 

G) clothes, jewels and ornaments, 

He makes reference to Book X, section 81, of 
the Manugye. 

He restricts hnapaaén to— 

(1) all profs or interests arising since marriage 
from the employment or investment of the separate 
property of either ;and 

{@) all. property acquired by their mutual skill 

ustry. 
If the word thinthi has a hard and fast meaning 
that the property it represents ccnnet be divided, 
then it will be inconsistent with the rules for 
partition on divorce laid dcwn in section 3, Book 
XI, Manugye. 

Hnapazin snd lettelfwa are used in the same 
section of the Momugye as one term, and 1 do not 
consider that becaute it is so used by the author of 
the text it has becn used by him indiscriminately as 
a translator from the Sanscrit. 

On page 315 of Richardson's Mamugye twelve 
kinds of fhinthi of children are given and on page 
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317 the term thinthi is qualified by the addition of 
‘paing. ‘The text says “of the twelve kinds of thin(hi 
the four last are called thinthi-apaing,i2., in which 
the right is perfect!” I take it that the term thinthi 
does not always mesn separate property which is 
never divided. Thintld is separate property. Bot it 
is subject 10 partition in some cases. To my mind 
the proper main classification of the property 
belonging to a husband and wile is into payin what 
is broght to the marriage by either or both and 
leltetpoa property acquired after the niarriage in any 
way. The other terms used are merely subdivisions 
‘of these two main classes. 

‘When one party only desires divorce and the 
does not and there is no fault on either side, 
party is entitled to keep whatever property the 

fiven him or her. All the other property 
‘the party who docs rot wish to separate 
party wishing to separate pays all the law 


Section 3 then proceeds to lay down the ruler 
for partition on divorce between edndounggys or 
those who bave been married before, Ifthe divorce 
is mutual and there is no fault on cither side 





Here the use of the term Anopastn is meant for 
Anofazin lettetfrca that i property acquired after 
marriage. As this property has been ascertained the 
section defines it. It says -— 

‘There are two kinds of property acquired during 
marriage (inapozin lettetftea), which are these: 
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susie Or» Volume It of the Digest in English is —"*Let each 
take the property given him ot ber slone by the 
king, that brought by each to the marriage, and that 
inherited by each from his or her parents subsequent 
to the marriage. The profits which accrue from the 
different kinds of property shall be treated as 





as lettelpwa and let it be divided a8 Inid down 
above. 

Shaw, J.C., in Mi Myin v. Ngo Tie and to others 
{U.BR,,' 1904-05, Volume II, Divorce, page 19) 
being dissatisfied with Richardson's translation which 
is not quite correct and also with the published 
Baplah tnsation bacaove tf lconastent with 

extract from the Manugye in the Digest, Volume IT, 
tection 297, nlath ie tesa the below of the page 
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and debts contracted while they are working jointly 
for their mutual benefit,” and also inconsistent with 
the passage in Mamugye, Book XI, section 3, page 344 
of Richardson's text, gives bis own translation, It 
runs thos:— 

“Property obtained by gift from the king (payin) 
at the time of marriage, property inherited by either 
from parents during marriage, hav’ 
before explained) placed (i, classified and dealt 
with) according to its origin (ceEmdff:) profits 
accruing from such property should be regarded as 
letletpwoa. Let the parties divide between them in 
accordance with what has been said before.” 

Richardson's translation of this passage is incorrect. 
Jardine, Js translation is not quite correct, beemuse 
hhe has “property given by the king being property 
Brought at time of marriage,” and Shaws, J.C’'s 
translation does violence to the ordinary meaning of 
the Burmese words and the construction of the 
sentence. 

‘The correct translation is that given by the 
translator of the Digest. 

Relying on this passage the learned Advocate for 
the appellants contends that property inherited after 
marriage is not lettetpra, but only the profits derived 
from it. 

Tam unable to agree with him. 

Book XII, section 3, of the Manugye gives the rules 
for partition between husband and wife on mutual 
divorce according as they are previously unmarried 
couples or eindounggyis. When necessary the Dham= 
mathat gives the definition of property in issue: 
Tn the case of “virgin couples” the property to 
be divided comes under three classes roughly and 
no mention is made of any other kind of pro- 
erty because the whole of the property, after 
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acquired after marriage other than jointly acquired 
property is strictly limited to the profits derived from 
their payin minbe, or gifts made by the king and 
inherited after marriage. 
Hf the section be read in this way there is 
inconsistency in the Diammathat and 
‘the passage are given their natural meaning, 
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(PJ, page 295), it was eld that property inherited 
uring covertore is Itetfea.. 

In section 264 of the Digest, Volume Il, the 
extract (rom Manu supports the Manugye. My answer 
to the first point of reference is that the property 
inherited by A is the lettetfawa or joint property of 
the marriages. 

In section 3, Book XII of the Manugye, we have 
seen that the division of letteipes property is in the 
proportion of 2 to 1 according as the husband or the 
‘wife is the missaya (supporter) or nisi 

‘As the property referred to in the reference was 





would be two-thirds and 
be one-third, As B and C are of equal status, the 
share of each would be half of one-third or one- 


sixth of the whole. In Maung Lo v. Maung Pyaung 
(3 B.LT., page 149) and Tela Ram v. Ma Kaing 
BLT. page98) it was correctly held that the mimita’s 
share was one-third. 

My answer to the second point of reference is 
that the chief wife B's share is one-sixth of the 
inherited immoveable property. 

‘The third point of reference is “will either or 
both wives acquire a vested right in one-third or any 
other share in the inherited property from the date 
on which it is inherited, and, if so, is such share liable 
for all or any part of the debts incurred by the 
deceased husband alone ?"” 

Ia Maung Po Sein v. Ma Pua and six others 
(P.}., page 493) the extent of the power of the husband 
of alienating property inherited by him after marriage 
was considered. It was held that the Court should 
be guided by the rules applicable to a partition upon 
ivorce when neither party is in fault. Tt was also 
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‘has an interest in property acquired by the other by GTPV. 
inberitance, after marriage, when they are living mato 


together and helping each other. 


Tn the case of Maamg Le v. Maung Fraung (3 22, 


B.L.T., page 149), it was held that a durian garden 
ierited by Maung Pyaung after his marriage with Ma 





‘imitand thatthe extent of her interest is onebird. On 
this point Mi Myim x. Nga Twe (UB.R., 1904-06, 
Divorce, page 19) was followed, It was held further 
that although a wife cannot alienate her share ia joiot 
property without her itusbane’s consent, her interest in 
joint property isattachable, On this point Ma Thaing v, 
Maung Tha Gyice (C.E.R., 1902-03, Exs,, page 1), 
Ma Hwow v. Me Thait, U.B.R, 1994-06, Buddhist 
Las, Divorce, page 1, were followed. It wasalso eld 
that althoog® Ma Aing bad ot "a disponng power 
which she may exercise for her own benefit” over 

the one-third share in the durian garden, that one- 
third share, nevertheless belongs to her and that this 
‘was sufficient for the purposes of section 60, Civil 
Procedure Code of 1908. 

As soon a8 a person dies his heirs at the time 
wader Barmese Baddhist Law immediately become 
entitied to his estate and when a husband or wife 
inherits property after marriage, the other party also 
becomes entitled at the same time to an undivided 
‘one-third share of such inherited portion. 

In Ma Skwe Ux. Ma Kya 3 LLBR., page 66, 2 
Fall Bench of the Chief Court of Lower Burma held 
that “a sale by a Burman Baddhist husband of the 











ing was lettetpwa ; that Ma Aing had a vested interest "“°™) 0% 
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Manugye ses the two terms hnajazin and lettelpwa 
together. 


1 think it is settled law that a wife's share in 
lettetprca property is not subject to the debts of the 
husband where they were contracted by him without 
her knowledge and consent and where she was not 
a party. 

My answer to the third point of reference is that 
both wives acquired a vested right in one-third of the 
inberited property from the date on which it was 
inherited and that sach share is not liable for all or any 
part of the debts incurred by the deceased husband 
alone. 

Cane, J.—In order to answer the questions referred 
it is necessary to determine the respective interests in 
property, daring the continuance of the marriage of 
a Burmese Buddhist husband and wife. This matter 
is not directly dealt with in the Dhswmathats and 
we can deal with it only by inference from certain 
provisions among which those of section 3 of Book 
XID of the Manugye Dhammathatare dominant. This 
Dhammathat, besides being accepted as the leading 
authority, appears to deal with the subject more 
folly than any other. 

‘This section sets out the rules for partifion on 
divorce, and it has been urged that we should not 
apply to a question of inheritance the rules 
applicable to divorce. This argument seems to me 
to involve a misapprehension. If the wile has a 
‘vested interest in the property during the life of the 
hhesband that interest will not be affected by his 
death and cannot be considered as passing to her by 
{nheritance, but on the husband's death she will take 
either the whole or a part of his interest as his heir, 
‘The part $0 received by her by way of inheritance 
will of course be chargeable with the husband's 





The Dhanmmathats frequently make use of the 
following terms — 

Payin-—property possessed by either parly 
before 
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valuable than those of the other, must compensate 
1. the other of the difference. Property acquired 
jointly is equally divided, but if there is property 
‘acquired separately by or through one party that 
party takes two shares and the other party one 
share. 

‘There follow provisions regarding the children 
and the right of remarriage, which need not be 
discussed. 

‘Then comes a statement of tke three kinds of 





(1) Property inherited before mariage from 
pareots by the busband (or wife) when the wife (er 
fhasband) had no such property. 

(2) Property acquired during the marriage by 
the skill oF science of the husband (or wife), 

() Property specially given to the one party 
by the king. 

Two points may be noted here. ‘The general 
classification fayin genenily, that is all 
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joherited after marriage. It may be, in the 
{following rules, that the omission was intentional and ctRv. 
that property inberited after marriage, that is, alter 

be 





acquired before or after marriage of both parties. 
They thus disclose a very strong community of 
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very limited class of royal gifts, and sufficient cloth 





takes | 
We are told that there are two kinds of “ hnapasin 

lettetpwa (this being the first time that the word 

ettetpwa has been used), namely, (i) 

debt inked daring the mariage by ue party 


property inherited after marriage is joint property 
‘and that the inheriting party takes two shares to one 
for the other party. 
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‘mean that these three classes of property themselves 
are also kttetpwa. This is undoubtedly wrong. The 


06, Il, Divorce, 19}. Neither of these is entirely 
satisfactory and 1 am unable myself to suggest a 
‘correct translation for the obscure words om 
‘ataing th byi ywe.” But both of these transl 
thing, support the view tha I take of the paragraph 
which is that it is meant only to explain that the 
profits from the three classes of property specitied 
are lttdpwa and does not deal with the disposition 
‘of the original properties themsclves—that having 
already been done. 
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reasons for the difference. In the case of a first 
marriage there are no interests to be considered 
other than those of the husband and wife and of 
their children. But when either or both bas been 
married before, it is likely that there will be children 
of the first marriage and their interest also have to 
be considered, ‘That is a very good reason for not 
giving to each spouse the same rights in the payin 
property of the other as are given ona first marriage. 

The rules in other Dhammathats given in the 
Digest differ sometimes from those of the Mamugye, 
bbut I'am unable to find anything to throw doubt on 
these rules in regard to the kind of property in 
question in this case, that is, property inherited 
during marriage. 

In my view it is clearly shown that such property 
becomes leftetpwa of joint property immediately it 
accrues and that the interest of the inheriting party 
is (wo-thirds and that of the other party one-third. 
‘The interest is the same whether neither party bas 
been married before or both have been married. 

‘The intermediate case, in which one bas been 
married before and the other has not, is not dealt 
‘with in the Dhammathats ; but where the role in the 
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of the reason for the differences in the rules. This 126 
decision was fellowed in Ma Ngwe Hnit v. Maung ¢i2v. 
Po Hmu (XI, LB.R,, $2), but there were special simr'aro 
‘circumstances in that case which rendered the "mH 
decision atleast equitable, a 

Tt has also been argued that what is joint property ™'s 
for the purpotes of partition on divorce is not 
necessarily joint for the purposes of partition of 
inheritance. It is difficult to see any reason why 
there should be any such distinction, but cases have 
been cited in favour of this proposition. The firet 
and most important of these is Maung Sinve Ngon v- 
Ma Min Dive (SJ LB. 110), in which Sit J. Jardine 
said:—"' My opinion as to’ the application of the 
definition in page 344 (Manugye XII, 3) to the 
present case is as follows s— 

“The definition of jointly aequired property in that 
section is not made for the purpose of inheritance ; it 
‘appears to me to relate only to the law of divorce 
partition following divorce. The rales about partition 
and inheritance on the death of a relation make 
frequent and pliin distinctions between ordinary joint 
acquisitions made by skill, science, thrift or trade, and 
the succession of the husband or wife to his or her 
‘relations’ property. I instance section 6 at page 272, 
section Sat page273, mentioned by Air. Sen, sections 18 
and 16 at page 276, as to children of surviving parents, 
which children have not received a share, section 38 
at page 286, where the ancestral property inherited. 
bby a husband is expressly said to be his and thus 
Tiable to equal division among wives, and section 66% 
where the distinction is most plainly drawn.” The 
sections quoted are all in Book X of the Manngye. 

‘With the greatest respect for the high authority 
of Sir J. Jardine, whose judgments and whose Notes 
on Buddhist Law still stand in the front rank of 
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‘a second time, having a son by the first marriage. 
On the death of the father and stepmother the soa 
takesall their property. Btif the step-mother’s parents 
Ihave died and their property, undivided is in her 
hhands, the son takes only one-ball of that property 
the sfep-mother’s relations taking the other half. 
Bat again, if the step-motber has died first the son 





father and his step-sons on the death of their mother. 


‘The step-father takes one-fourth of the mother's 
property and her sons three-fourths, But if the 
mother has inherited property during her second 
marriage, then the step-father takes one-balf of that 





that on his wife's death. Of her two-thirds interest 
hhe would, under the rule in the frst part of section 8, 
take one-fourth, of one-sixth of the whole. This 
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together with his own one-third makes the one-half 
allotted to him. The division is therefore arithmetically 
consistent with section 3 of Book XII. See also 
‘Ma Nyein v. Maung Tha Gaung, 3 U.B.R., 237 at 238, 

Sections 15 and 16 do not seem to have any 
bearing at all on the question. They deal with 
partition between the children and grandchildren of 
a single couple and make no distinction whatever 
between joint and separate property. 

Section 38 deals with a husband having many 
wives of equal siatus. It says that property inherited 
by the husband after the marriages is his property 
and shall be divided equally among the wives. 
This is not inconsistent with the rules under discus- 
sion, The statement thet it is the husband's pro- 
perty is made merely in disallowing a claim by any 
fone wife that it was a gift to ber by the husband, 
and doce not justify an inference that the wives had 
no interest during the husband’s life-tm 

In one respect this section does conflict with 
Book XII, 3. It says that each wife is to keep her 
‘own payin and the property inherited by her during 
marriage. But it is very likely that this was a 
‘measure of practical convenience only. 

Section 66 deals with a man who has had cither 
two or three wives and on his death leaves children 
by each. It says that the rule for division of property 
inherited by him in the lime of his first wife is— 

(1) where there have been two wives the children 
of the first wife take two shares and those of the 
second wife one share, 

(2) where there have been three wives the 
children of the first wife take two shares and those 
‘of the other two wives take one share each. 

It is also explained that if the property has come 
{nto possession of the husband during the time of 
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the second or the third wife the division shall be 
similarly made, This can only mean that the children 
‘of the wife in whose time the inberitance accrued take 
‘the larger share. 

This again seems to me definitely to corroborate 
the rules in XI, 3. I canimagine noresson for giving 





the tooth robo  shactd be Yas roperion 
of5:2:2 The difference, however, s not great. 

‘There is one part of the section which may be 
in conflict with the one-third rule, It is tnid down 
that the children of each wife shall take their 
mother's separate hereditary property. Nothing is 
said as to the time of accrual of the inheritance, but 
it is probably intended to include all her inherited 








Property. 

Taking all these sections together I think that 
they tend rather to support than to contradict the 
rules in Book XII, 3. The inconsistencies are slight 
and may be attributed to considerations of practical 
‘convenience. 

Ta my view therefore the definition of lttetfire in 
‘Book XI, 3, is applicable to questions of inheritance 
‘as much as to questions of divorce. 

There is no very direct authority for the case 
‘where there are two wives to justify us in allotting 
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4 larger share to two wives than fo one, but Mamgye 
X, 35, indicates that the two wives should share 
equally in the ene-third interest, when both ate of 1 
qual status. ‘i 
the wile for the separate debis of the husband is one *™” 
rather of contract than of Buddhist Law and 1 can 
find no reason for holding that the wife's interest. © 
is 0 Hable. 
My. answers to the questions referred are, there= 

fore — 

(d) The property is the etftfma ofthe marriages 
and js joint property of the husband and wives and 
not the separte property ofthe husband. 

(@) The stare of the two wives jointly is one- 
third and since they are of equal satus the abare of 
cach is one-sixth 

{2} ach wile acquites a verted interest in one- 
sixth of the property from the date on which itis 
inherited, and tat interest in not liable for any part 
of the debis incurred by the deceased husband 
alone. 





Rowixsox, C.J.—The questions have been so 
thoroughly discossed by my learned Brothers and as 
the results arrived at agree with the result at which 
Thad arrived after discussion, 1 do not think I need 
do more than express my concurrence, 

Tam of the same opinion 





351 


1925 
ev, 








The question of the liability of the interest of, 


‘Hin 


382 


orm 


% 


INDIAN LAW REPORTS. [Vou IIT 


APPELLATE CRIMINAL. 
Before Mr. se lity at Mr ates Mang GA. 
MAUNG TOK axp Tex 


KING-EMPEROR? 


(es Gustae—Statoneets af ember fo aseay made o he time Sash 
idee a br aii ore naval fort oa shares ott 
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ee ots tee petra te prac Stari ad nn In oe 
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Lambert (senior)—for the Appellants, 
Liitter=-for the Crown, 


Rovizope and Mavxo Gr, JJ—By way of 
preface we take this opportunity of thanking the 
learned advocates in this case for the great help we 
have received from them in dealing with this heavy 


criminal Appeal Ra 20 of 128 trom te order ca Semios Ftp 
eda in estos Triad No.3 0 0. 
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appeal, Mr, Lambert hs stated the appellants’ case 125 
‘with gest clearness and has argued it with great Ysute Toe 
‘care and ability. = 


‘This isan appeal ‘rom the convictionsand sentences pte, 
paved upon eleven aprellanis by the Seasions Jodge ye 
1 Mandalay in whot is commonly spoken of ss the so, 
Mandalay Riot exe, hal 

The appellasts were found guilty of offences 
under section 326 read with section 149, Indian Pyrat 








Code, and sentenced as follows:— 
11 Maeag Tet an 

2) Same Sow Mone 

GC Temvete 
(3s M 

Bi C Zens 


{e) shark Macse Gi 
CP. Koin aang 
(W) Masry Shee Pon 
9) Maung Sao Ngan 
fies a 
CON Stet 8 

In addition Maung San Nyun was found guilty 
under section 325, Indian Penal Code, He was 
sentenced to suffer seven years’ rigorous imprisonment 
under section 328, Indian Penal Cede, besides one 
year's rigocoos imprisonment under section 326 read 
‘with 145, Indian Penal Code, the sentences to run 
‘concurrently. 

As stated by the Appellants’ Advocate and indeed 
‘bat is familiar to any resident in Burma the 
advent of the Constitutional Reforms ia Burme led 
to a split in the ranks of the General Council 
of Burmese Astocistions familiarly known as the 
G.CBA, one party known as the Twenty-one of 
Council Entry Party urging Co-operation with 
Goverment forthe successfel working of the Reforms 

23 
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and the other the HiaiggPo-Gyw Party whose 
policy was to boycott the Councils and refuse to 
co-operate with Government. The name is derived 
from the leaders of the party. U Chit Hising, « 
barrister of Movimein, U Pu, a pleader of Tharra 
waddy and U Tun Aung Gya‘e, the 11th Appellant, 
Manager of the Burma Urban Cc-operstive Bonk 


reewnion 
counection 
formed an association called the Union Party with 
its headquarters at Mandalay and with one U Kyaw 
‘Yan as President. It is in evidence that certain 
Baddhist monks, more especially hove of the Mogoung 
Tait, syrapathised with the Union Party. The Hlaing- 
Pu-Gyaw Putty was opposed to the policy of the 
Union Party nnd were backed by a powerful 
assceiation of Buddhist monks called the Sangha 
Samaggi. The Union Party in August last invited 
a leading Buddhist monk, the Weluvun Sayodee, 
to come to Mandalay and deliver « lectore at the 
Eindawya Pagoda on the advantages of good fellow. 

ip sed unity, The Hling Po-Gyaw Party invited 
a leading monk of their party, one U Ottama, at 
present undergoing three years’ rigorcus imprisonment 
for an offence under section 124 of the Indian 








Bank the Ith Appellant was the Head, The 
Ratanabon Council appointed a Reception Committee 
to organise the welcome to be 

consisting of U Nyaneinds, Maung Tok, 


: 
4) 
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Appellant, C.P, Khia Maung, the 7th Appellant, 
Maung Maung Gyi, oth Appellant, Maung Kya, Saya 
Lon and Ba Than. Handbills ‘were printed and 
Circulated inviting the public to attend the reception 
and to join in the procession keeping to the left 
hand side of the road. The route was to be {rom 
the Shanzu Railway Station through the Arakan 
Pagoda up $4th Street through the Zegyo Bazaar 
along, 26th Street turning south past the Mogoung 
Taik to the Sagu Tait whose monks are adherents 
ff the Sangha Samaggi where U Ottama was to stay 

it. Tt wes not until the 15th August 
ication dated the 14th was made by the 












2nd Appeliant, Sos Moun; ar ofthe Ratanabon 
Coures., fora permit fur Ce rovesticn, beth 0 the 
Deputy Commissicrer and Dis ict Superintendent 





So menticn of the route was made in 
itself, but it was indicated in the 
handbil) attached to the application. ‘The Deputy 
ner was absent on tour, but the Hend- 
quarters Assistant sanctioned the ‘application, but 
his sanction wes not communicated till 8 a.m, on 
the 16th and dié not lay down any route for the 
procession. The ‘Scperintendent of Police at 
first sanctioned the procession and the p:oposed route, 
but before the permit was issued circumstances were 
brought to his notice which led him to alter the 
proposed route. A deputation waited on him on the 
afternoon of the 15th pointing out'that on that day 
4 procession of firs four charries and afterwards 50 
sgharries, filled with Aingyis with objectionable placards 
land bands playing, encircled the Pitska Tait where 
the Union Party where holding a meeting, with the 
object of disturbing it and that if the Ottama proces 
sion were permitted to pass aloug the proposed route 
past the Mogoung Tait they anticipated trouble by 
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B® the processionists annosing and provoking the monks 

waive tes there who were opposcd to thes. He thereupon 

‘24m altered the route by mating it go fs’ a loag DesVeux 

2Xt@;, Road and thence north to the Sagu Tait. For the 

peor Appellants itis wrged that the District Soperintendent 

agi of Police's action in this respect was unresonable. 

37°" We consider that th= District Supcrintendent of 

Police was fully justified. The reese prescribed by 

the District Soperintendent of Pobce was shorter end 

more direct and admittedly broader than one part 

‘of the original route at oF near the Zegyo Bezuar, 

bbut the deci¢ing factor from the point of law and 

order was that it obviated a likely collision at the 
Mogcung Toit. 

‘The District Soperintendent of Police's permit 
with the new route prescribed was conveyed to the 
Ratanabon Council by U Po Hnon, Subdivisional 
Police Officer East, at about 8 pam. on the 15th. He 
states that he was accompinied by Inspector Udailak 
Ram and the witness Ba Tun, He met Tun Aung 
Gyaw, Maung Mya, Maung Tok, Saw Maung and 
tluree others whem he did mot notice. Of these latter, 
Ba Tun states that CP. Khin Maung was ove. Po 
Hnon treated Tun Auog Gyaw as the responsible 
leader and gave him the order which he read and passed 
to Maung Mya who in return read it and passed it 
to Saw Maung. The change of route was objecied 
to and Fo Hnon referred them to the District 
Surperintendent of Police. In conversation Po Haon 
referred the fémgns’ procession of gharrics at the 
Betaka Tait that afternoon and Tua Aung Gyaw told 
him that the féngyistheealened te go on feot to the 
Betaka Tait when he hired fifty gharries and paid 
Rs. 240 to drive them round it. If it urged that this 
is unlikely a8 the fare would not be Re. 1 cach. 
Tun Aung Gyaw may have exaggerated the extent of 
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his bounty. It is not uncommon or he may have 
Ihad to pay as the Sessions Judge suggests extra to 
induce the gharry-wallahs fo undertake what might 
well bring injuries to themselves and their gharries. 
But we see no reason to disbelieve U Po Hnon in 
this particular, as his evidence, has impressed us 25, 
trothful and has been given with care not {0 press 
it beyond what he actually observed this incident 
must be borne in mind when considering the 
presence and co-operation of a large tody of ponayis 
at the time of the riot. Saw Maung, the Secretary, 
‘sent an application to the District Superintendent of 
Police to revise his order and sanction the original 
route proposed about 11 pam. On this being 
communicated to the District Superintendent of 
Police early nest morning he refused to alter the 
route and gave orders for this refusal to be com- 
municated at once. Ba Zin, Head Constable, took 
the message and sas received by Maung Mya who 
declined to receive a verbal order and refused to 
allow the Head Constable to speak to Tun Aung Gyaw 
‘wh with Maung Tok, CP, Khin Maung and Saw Maung 
were sealed at a table within heering. ‘The written 
‘order was communicated about 11 a.m, to the Ratanabon 
Gonneil Secretary, Save Maitog, who replied by Exhibit 
F,, stating that he didu’s think the original route 
could be changed and that the District Magistrate 
hhad granted permission to hold the precession along 
the original route. As the Sessions Judgehas remarked 
the latler statement is inaccurate as no route was 
prescribed in the Intter from Deputy Commissioner's 
office. The Ratinabon Council must bave known 
perfectly well that the District Superintendent of 
Police was the proper officer to prescribe the route 
for the procession and their duty was, if dissatistied 

his decision, to get it reversed en application to 
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this superior, or else to obey it, It is perfectly clear 


sug goe that they cose to do nether 


es 
atone, 
nerasee 


Tt _may be a matter for regret that the Disirict 
Soperiniendent of Police docs not seem to have 
realised the full significance cf Exbibit F, as if be 
fad, one would have expected him to bave requisi- 


‘Mars O™ tioned such a fcrce of Military Police as would have 
ensured complianes with is request. But the ques 





order confirming the previous orders that the pro- 
cession vas to torn west jito DesVorux Read, 
and both appellants said that they had got the 
District Magistrate's order permitting them to go 
along the route advertised by the Receptioy Com- 
mittce. U Ottama arrived at Shanau Station shortly 
after 1 p.m. on the 16th August and be entered the 
Arakean Pogoda to pray. When he came out of the 
Wert eiitrance the procession formed and stsrted 
alnog 84.4 Street ca which tram lines are Inid. A 
number of pingyis led the van. Then came what is 
referred 10 as the Sundawgy. It means the 
offering for the Lord Buddha. It generally consists 
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women; and then U Otfama in his litter witha 
golien umbrella over hishead, Under the Burmese 
régime any commoner assuining any of the insignia 
‘of royalty especially in public would very scon die 
of clfcial colic To tre Burmese only those 
equipped with proper forma cansaiely assume high 
<dignisies or the insignia thereof and the more igrorant 
misses areonly too ready to assume the converse 
that those who do assume such insignia belong to 
high estate and are posessed ot arma which 
makes them independent of the law, and they are 
e2¢r to folios in the train of such persons. 

Fr coidenee of the twy detective officers 
Maung Talck and Mowng By Shin, Maung Tok, 
Maung Sow Moun. U Theseilta, Maung Mya and 
Tor Aug Gynw were with or near U Oitama when 
she procession left the Arakan Pagoda. 

Another significant feature is that long belore the 
proczision appeared fémgyis had begun to concentrate 
in front of the Ratarabon Council premises and the 
Pariya'ti Tait immediately to the south of DesVawx 
Row in 84th Street. Trams stopped here and several 
witactss dopose to pongyis visiting several trams and 
requesting the passengers both péngyisand laymen, 
to alight; so that a large crowd had concentrated 
here ehea the an of the procession anived, The 
District Superintendent of Police and about 40 men 
were stationed immediately to the north of Des 
‘Venu Rod in 844h Street outside Ma Mya’s building, 
Itis noteworthy that though the procession was 
advertised io pass north vp S4th Street to the Zegyo 
Bazaar no appreciable gathering of fomgyis or laymen 
had concentrated north of Sia Mya's building. There 
isaconsderatle amount of evidence about state 
ments by members of the procession and by those 
‘concentrated outside the Ratanabon Council premises 
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quickly by such a shorer of stones as to tegative 
the suggestion of accident or unpremeditation. The 
‘Trial Court has classifed the appelants isto major 

mince scevsed. Among the former are Macmg 
rok, Saw Maung, Maung Maung Gyi, C. P. Khio 
‘Maung, Maung Mya and Tun Aung Gyaw, while 


ze 





Shwe Po, Maung Ssung, San Nyon, U Thuscikis an 
U Zaguya were among the latter or followers. 
The Sessions Judge has dealt with the evidence in 
detail and analysed it, and on this evidence we are 
‘bound to accept his finding except as to the follow 
ing appellants, Mavrg Maung Gyi, Maung Seung 


‘Vou. 11] RANGOON SERIES. 


and Maung Shwe Po We consider that it is clearly 
established that there was a conspiracy in which Tun 
Aung Gyaw, Mauog Tok, Moog Nya, C. P, Khin 
Maung and Siw Maung took a leading past to 
‘overawe the Police and disobey their lawful orders, 
that in pursuacce of this conspiracy there was am 
unlawful assembly with the commcn object of over” 
awng the police and disobeying their orderr, and that 
in porsuaner of that common object, offences under 
sections 325 and 326, Indian Penal Code, were com> 
mitted by members of the unlawful assembly, While 
we cannot accede to the argument of the Appellants’ 
Advocate to regard the riot as over once the Disttie. 
Superintendent of Putice left the scene, we think for 
the reasons given by the Sessiors Jece that it will be 
sufficient if the appellsuts are punished under sections 
325 and 326 read with section 149, Indian Penal 
Cont 

We 
Sessions Judge wiich we are nct prepared to accept. 

Maung Maung Gyi.t iv clear that this appellant 
was not present at the Ratanaben Council on the 
evening of the 15th when the orders of the Distie: 
Superintendent of Police were ccmmnnicated. He 
allowed bis name to appear among the members of 
the Reception Cemmitiee. He was present at the 
station on U Ottsma’s arrivel ord he was prestnt at 
the carlice part of ths riot, but there is no exi¢ence 
that he took an active part in utxing the meb to 
break through. In these circumstances we consider 
that there is not enough evidence on the record to justify 
1us in using him as one of the leaders. His appeal 
will be allowed and the conviction and sentence set 
aside. 

Maung Sanng—The evidence of his throwing 
stones reits upos the two d-tve.ive witnesses Maang. 
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‘Tslok and Bs Shin, The learned Sesions Jorge 


wwe Tox considers that certain of Bu Shin's statements are 
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inaccurate to say the least, though be regards 
Mauog Talok as 2 trathlol witness. Even though 
truthful, ia situation so fall of changing incidents as 
2 riot, corroboration is very needful. It is tree that 
Macng Kyu states that he saw him among the crowd 
that threw stooes st the Police, bet he docs net say 
that Maung Sawng actually threw. In these circum. 
stances we think that the case is not established beyond 
‘a reasonable doubi. His appeal is allowed and the 
‘conviction and sentence are sei aside. 

Maung Stave Po.—The case against him rests upon 
the evidence «f Macog Kywe, Paw Byu and Maung 
Thoung. The Lower Court considers Maung Kywe 
to bea truthful witness but le ooly states that he saw 
Shwe Po and Maung Daung among the crowd who 
were throwing stones, not that Shwe Po actually 
threw stones. Maung Daung was discharged by the 
‘committing Magisiratc. Paw Byw dees rot inspire, 
fone with confidence and his evilence docs not go 
any further than Maung Kywe's Maung Thoung 
alone states that Shwe Poand Maong Veit (liseharged) 
threw stones, He appears to be a casual witness, 
‘Thoush present as he says at the corner of DesVarux 
Road he cannot oF will not give evidence agairst any 
other accused. We do not consider that the case 
against Shwe Po is established beyond a reasonable 
doubt. His conviction and sentence will be set aside, 

The learned Advocate for the Appellants has 
vueged us in case we hold them guilly to reduce 
their sentences. We are unable todo so, The riot 
has resulted in foor deaths and x large number of 
injuries, a considerable rumber of the latter being 
‘grievous. As far as the leaders were concerned, their 
intention, their common object was deliberate and the 
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results that followed were such a8 a reasonable person 
must know was likely to be committed in prosecution 
of thst common object. 

This case is another illestration of the growing 
participation of the yellow robe in public affrays. 
‘And we desire to emphasise the grave responsibility 
incurred by aay political leader who employs of 
allies himself with pOngyis for any party object, 
From the evidence on the record there is no doubt 
thatamong thove who assaulted the police the inaj ity 
were féngyes, yet such is their hold over the people 
that only two of thea: have been sent up for trial, 
tis the boundea daty of the hity to do their utmost 
to discourage fémyis (rom transgressing the tonds 
which the Vinaya lays down for ther and the rules 
whieh, by donning the yellow robe, they voluntarily 
promised to observe, And it is the bounden duty 
‘of a fingyi who desices to participate in party politics 
to pat off the yellow robe and reassume the responsi 
bilities as well =s the privileges of ordinary civil life. 

In 1226 BLE. (1868) at the request of the King 
ef Burma the Thathanabaing in Council in the 
presence of monks and laymen exanined exhaus- 
tively the svcred Pali texts, the commentaries and 
sub-commentsties bearing ca the question of the 
status and duties of a Buddhist monk. 

Relying on the Pali text which begins — 

“Na mandake aa samano, abhato alikam bhanam, 
fceha‘obha samapanno, ssmano kim bhavissati. The 
mere shaving of the head ard begging with an alms 
bow! does not make one a ralian (piney). How 

‘a rahan who does. not control his 
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1s having entered the order did not observe their 





‘On page 391, Volume XIII, Sccr.d Books of 
East, which is a translation of the Vinaya text by the 
late Professor Rhys Davids, we hive this passoge 
“'I prescribe O Bhikkhas, that you obey hinge.” 

‘This was in conacction with the request of the 
King of Mahada that the Sangha should begia their 
ent on a certain day fixed by him. When the 
Bhikkhus told this to the Lord Buddha, be replied 
that kings must be obeyed, that is Bhikkhus are 
subject to the laws of the land they live in. If 
they are dissatisSed with such laws it us not for 
them to oppose the authorities but to move to other 
parts where the laws will be more congenial. The 
commentary on this pzssage which begins “anu- 
jantmi Bhikeave rajuman, ete.” explains that so long 
4s the civil laws are not in conflict with ihe 2.7 
rales to be observed by monks. they must be obeyed- 

In the Pali text of the Pacitiya we have the pas 
age which begins“ vigarabi boddho bhagava kathambi- 
nama turnbe mogha purisa vikale gamam pavicity, ete." 
(page 200), (Pacittiya Pulidaw, Kavimyetmhan Press). 

In this text the Lord Buddha admonishes certain 
of the mooks for frequenting the villages after the 
‘hour of noon and indulging in talk wh ch is unproftsble 
to a Bhikkha, ie, will aot help bim to attain 
Nirvana. The text says— 

“What is this unprofitable tale -— 

Politics and official matters, dacoities, the 

doings of ministers and officials, warriors, dangers, 
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vwass, feed, drink, clothing, dwelling, sconts and 
flowers, relatives, cic. ete. 

Any discourse on tcse subjects is unprofitable 
to rahans or pémeyis. 

There are three tavkets of the Lew as preached 
by the Lord Beddha, riz, Abbidhamms, Vinays and 
Suttas. 

The Abhidhamma is the Dhamma taught to those 
who ats more spiritually vvolved, ‘The Vaya or the 
Sama Dharma adapted for monks: and the Sultas 
contain the Sama Diaima explsind popularly for 
who those are less spiritually evolved. 

The preceding passoge of the Pacittiya Grds its 
parallel in the Saimafitv;shile Sutia of the Disha 
Nikaya. ‘There is an excellent iranstation of this 
Sutta by the late Professor Rhys Davids (Volume If, 
Sacred Bocks of the Buddhist») Dialogues of the 
Buddiv}. The weaving ot the Sotta is "the fruits 
‘of thelife of a recluse.” This Sotia has a bearing 
‘on the Vivaye sad its etbical precepts. 

Accor:ing 0 Burman Budchist ideas he who 
dons the yellow robe has one of two duties to 








(1) to practise austerisies and meditation in order 
to work out his own salvation ; of 

@) toleara the sxcred scriptures and to impart 
the knowledge te others. 

Those who follow the first are known as 
Patibatti Sangha and those who adopt the second as 
Pariyatii Sangha, 

‘When a pinggi belongs acither to the Pariyatti nor 
to the Patibatt, he is no longer entitled to live on 
the offerings of the leity, mor to receive respect 
from them. He bas no roison d'étre. 

‘We have touched on this point as the majority 
‘of those concerned in the riot were according. 
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to the evidence, members of the Order. In 


patho mented. As for the lauren we hive 
Te, shown from the pronouncement of the Thathanabaing 
‘ae in Council in 1226 B.E. that those who support 

Hingyis who do nct live in accordance with the 
Vinaya are bat watering poison tree which will 
rove fata to thearselves. 

Ie view of what we have stated, we are unable 
to accept Mr, Lamberts prayer for any recveticn 
of ‘sentence. In the circumstances we are ol 
opinion that the sentences passed by the lower 
Court are not unduly severe, 

‘The appeals of (3) Maung Tok, (2) Maung Saw 
Maung, @) U Thuseikia, 4) Msung Mya (5) U Zagasa, 
@) C. P. Khin Maung, (%) Maung San Nyon and 
(11) Ten “Aung Grae are disminsed 20d tte covictions 
and sentences passed upon them are confirmed. 
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Bre Mr Juste Rate and tate Brown 


AT-A.RM.M, CHETTY FIRM 
» 
M,A.M. MAHOMED KASIM anp TwRTEEN.* 


inital et 0K 0f 9), rth 134 Setmort get wien fon by 
raiforetint be mein acl 





uso Saas Hon Kan 29 Ay Avera fe, 
Maite Yu Se Tall god 69. MK. Ka ation ond 3 
49 Md. 100% Ramchand. Seth Mobsdenn 22 Bom, ttle. 
Ma Dewre Za Dont} SDE, Omaproeel 


‘Tecjeebhoy—or Appellant. 
‘Chari—for Respondents (1) and (2). 
Moore—for Respondents (5) and (9) to (14). 
Rvruxpoe axp Brown, JJ.—The land in suit 
was otiginally owned by two Karen Christians, Maung 
Aung Tha and Ma Pa Dit, who were husband and 
wife. In the year 1901 by registered mortyage deed 
they executed a simple mortgage on the land in 
favour ol the respondent Nadir Shah for Re, 1,450. 
‘The morigagors at first remained in possession of 
the mortgaged properiy, but in the year 1904, ater 
the death of Maung Aung Tia, Ma Pa Dit mede 
‘of the land to Nadir Shab. On the 
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And August 1995, Nadir Shah executed a mortgage 
iy favour of a firm of K.A1.T, Annamalai Chettiar. 

\e property mortgaged consisted of altogether 18 
items of witich the land in suit formed onc. The 
morgage was without poss.stior. On the 6th July 
1:06, the Chetty firm instituied a suit on this 
mortgage (or sale of the mortgeged properties. They 
itained a decree but considerable delay ensued 
helore the decree was exceuted. Finally the preperty 
now in suit was soll in exscution of the mortgage 
decree on the 13th September 1915, The purchaser 
atthe auction sale was one V.T.A.L. Swaminathan 
Chettiarand the appellbns AT-RMM, Firm have 
subsequently acquired the right of the auction 
puchaser, ‘The sit out of which this sppeal has 
arisen was filed by one M.A. M. Kasim, The 
plaintiff claimed that when posession of the land 
was made over to Nadir Shah in 1904, Nadir Shah 
Continued to be merely a mortagee of the land, 
ancl that the right of redemption still remained with 
the original owners. In the year 1912 Ma Pa 
executed a registered deed of sale whereby she 
purported to sell her interest in the land to one 
KyaGaing In the year 1915 a further registered 
sale deed with regard to the hind was executed, 
Tnthis deed Ma Pa Dit and her two sons Maung 
San Dwa and Maung Tun, and the purchaser of 
1912 Maung Kya Gaing, are shown as vendors, and 
Maung Po Chet as the vendee. Subsequently Maung 
Po Chet has sold his rights to Kasim. The present 
suit was fled by Kasim for redemption of the 
mortgage made by Ma Pa Dit and her deceased 
husband in the yere 1901. 

‘The appellants contended that the land was made 
‘over outright to Nadir Shab in the year 1904, and 
that Ma Pa Dit, and her sons therefore had no 
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sights in the land to transfer to Po Chet, and Kasim 
has no right (0 redeem. They further contend that 
the suit is barred by . The trial Court 
hhas found that Nadir Shah obtained possession as a 
‘mortgagee and not as an outright purchaser and that 
¢ suit isnot barred by limitation. Kasim has been 
Given a decree fer redemption on the payment of 
Rs. 2,755, 

‘The appeltants attack this deeree mainly on twa 
grounds. ‘They coutend that the suit is barred by 
imitation, and that, if not so barred, the finding on 
fact by the trial Court ought 19 have been that the 


























land was made overt Nadir Shah outright in. the 
year 1904. 
The persons irom whom it is now sought 





to redcem the Innd are not the criginal morigagees, 
and it is contended that Arlicle 134 of the 
Limitation Act is applicable, and that the period of 
limitation begins to run from the date of the 
mortgage by Nadir Shah to the KA.T.L. Firm, 
that is from the If this contention is 
correct then tho sui i 

‘There was at one time some doubt as to whether 
‘Article 134 applied to a case where, ss in the 
resent case, the subsequent transfer was by way of 
mortgage and not by way of sale. But these doubts 
set at rest by the amendment of the article 
was made in 1908. As the article now reads 
worded “property... . . « afterwards 
transferred by the irustce of mortzagce for valuable 
consideration,” and these words are in ovr opinion 
clearly wide cnoogh to include a transfer by way of 
mortgage. If the morgage in 1905 had been a 
mortgage with possession, there would have been no 
difficulty in the matter, and the suit which was filed 
fon the 3rd April 1922 would clearly have been 

4 























‘barred by limitation. Bot possession was not given 
1905, and Nadir Shab appears to have remained 
in possession until 1915. The question for decision 
‘bum is therefore whether Article 134 bars the bringing 
MAS, of asuit ina case in which the transfer of posses: 
Kiewit sion to the defendant was made less than twelve 
INS years before the suit, but the original transfer by 
Sige way of mortgage to his predecessor in interest was 
mornit made more than twelve years before, The exact 
meaning of the article has bees the subject of 
discussion in a number of reported cases of the 
High Courts in India. In the casc of 

¥. Sheik Mohideen (1), it was held that 
applied only to cases where there 
transfer of possession, and that the 
claim the beneGt of the Lav of Limitation 
he had enjoyed twelve years’ possession. 
fof ‘cases were referred to in which 
‘been held applicable, and in all those 
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Pull Bench of the High Court of Madras 
of five Judges in the case of Mulla Veetil Seeti Kutti 
and 6 v. KM. K Kuni Pathumma and 3 (3). 
‘The learned Judges who decided the reference in 


Wee kane GOMER 
(O)GSa) Lo. XL een te, 
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that case were divided in opinion, Wallis, C. 
Coutts-Trotter, J., were of opinion that the word 
transfer in Article 134 could not be read as transfer 
with possession, that the article applied whether at 
the time of the transfer, possession did or did not 
pass and that if possession passed subsequent to the 
transfer, limitation began to run from the date of transfer 
and not from the date of possession. The other three 
learned Judges took a contrary view. They were all of 
opinion that the article does net apply to cases where 
there has been a transfer without possession being taken 
by the transferee, Abdul Rahim, J., and Seshagiti 
Ayyar, J, were, however, of opinion that if possession 
did subsequently pass then the article would apply 
Dut limitation vould run from the daie when the 
transfer was completed by delivery of possession. 
Srinivasa Ayyangar, J., was of opinion that in such 
cases the article would have no application at all, 
‘The balance of judicial authority therefore appears 
to be in favour of the view that Article 134 of the 
Limitation Act cannot be pleaded in defence unless 
the person pleading it has had twelve years! possession 
‘of the property in suit. The opinions ofthe late Chiet 
Justice and the present Chief Justice of the High Court 
‘of Madras are entitled to great weight, ut weneverthe- 
less think that the view of the majority of the Bench of 
that Court which is the view taken by the High Court 
of Bombay and Allahabad was correct. The opinion 
of Wallis, C.J, is fonnded largely on the fact that 
Article 134 is based on section 25 of the English 
Real Property Act of 1834, But it seems to us 
that if the three columns of Article 134 of the 
Limitation Act be read together, and the other 
provisions of the same Act whereby title can be 
Acqaired by twelve years’ adverse possession are 
‘considered, the only reasonable interpretation of the 























soygroe 
row 


aS 


pied 


h 


INDIAN LAW REPORTS. [ Vo. IIT 


article, 1s it stands, is that it refers to cases in 
Which the subsequent transfer has been with posses- 
sion. The article applies only ip suits to recover 
possession of immoveable property. It would 
‘obviously not apply to a suit for the redemption of a 
‘urufructnary mortgage brought agsinst the original 
mortgagee. A sult for redemption ef a usufructuary 
mortgage from the original mortgagee could not in 
I our opinion be a suit within the meaning of Article 
134 ofthe Act. Such n suit would. be founded on 
the original contract of mortgage between the mort. 
xagor and mortgagee, and as between them it cannot 
have been the intention of the Legislature that the 
mortgagee should be able to shorten the period of 
limitation by the mere process of creating a charge 
bis rights in favour of some third 






kal ths abeaguese tasers: ‘Bet sa riotty 
2 sime qua nom that before such a suit could be 
brought against the subsequent transferee, that 
transferee must be in possession. A mere transfer 
‘of certain mortgage rights im the Ian 
no right 

such 
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‘against the subsequent transferec. And it canoot 
hhave been the intention of the Legislature to provide 
‘a period of limitation for suits which do pot lie. 
‘The result of soch an interpretation of the law 
‘would be to give no remedy whatever to a mortgagor 
‘who had mortgaged bis land with possession when his 
mortgagee created a nos-usufractuary mortgage of his 
rights, and then more than twelve years later 
delivered possession of the land to the person in 
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id arise it would already be barred by limitation, Ai, 
We find it impossible to bold that the Legislature Ean 
inteaded this to be the cate. Nor does it appear === 
tous that it is an uodoe extension of the wording "7am 
of the article 10 bold that in the case of 3 tern. 
schecqueat merignen by the original meviractuery 
mortgagee, the article only applies when there has 

been 


Property. += mortgaged, and after: 
wards transferred by the morgage ict 4 valuable 
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land is morigaged without possession ard possession 
‘subsequently passes to the mortgagee the burden of 
proving that the transfer ja which possession was 
‘Fiven was an outright sale lay on the person alleging 
it, The burden of proof in this case therefore in 
the first instance lies on the appellants. Bot in 
considering whether that burden has been discharged 
by all the circumstances of the case must be borne 
in mind including the conduct of the parties, 
Unfortunately the original mortgagee bas no further 
interest in the land. Shortly belote the sale of the 
land in execution of the mortgage decree he stated 
that his rights over the tind were those of a 
mortgagee oly and that he was not the absolute 
‘owner. Some stress has been laid on this fact by 
the learned District Judge. It is trve that at the 
time that he made the statement be still had an 
interest fa the property. This statement was therefore 


and in view of the circumstances in which it was 
made it is of very little value. These had at the 


litigation between him and the decree-hokler. 
Nadir Shah had denied the decreesholder’s right to 
a decree, and had attempted to delay execution. 
‘And the sale did not as a matter of fact take place 
‘until many years after the decree had been passed 
in favour of the decree-holder, Itdoes not appear 
that Nadie Shab really stood to lose or gain much 
by a finding that he was not the outright owner 
‘of the property in suit. He made the allegation at 
about the time that the original owner of the land 
‘was executing the sale deed in favour of Po 
and there is strong ground for suspecting 
the time he was acting in collusion with Ma 


eek 


for the original plaintiff, and stated deficitely that 
his mother had made oer the land outright to Nadir 
Shah. Maung Tun was called originally by the 
plainti but wis not examined by him. He was 





‘on the point he finally stated that the land had not 
‘been made over outright. It would obviously be to 
the interest of these two witnesses to claim that the 
fights of redemption sill remained with their mother 
‘or with thes, and the evidence of Maung San Dwa 

to the contrary effect is therefore of special value. 
‘There is no oral evidence adduced by the 
plaintiff as to the terms of the transaction of 1904, 
The actions of Ma Pa Dit, and the persons who 
bought from her do, as vontended on 
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to the land now in dispute, and it was stated 
that the decree affected only the equity of 
redemption of that land. (This was clearly not 
correct. If Nadir Shah had only a limited right in. 
the land as against Ma Pa Dit it was clearly not 
the equity of redemption.) This eniry was apparently 
made in the judgment on account of the fact that 
Nadir Shah was shewa as morigaice in the revenue 
maps And it was not fill after this statement 
appeared in the jodgment that Ma Pa Dit made any 
<laim to the fand at all. She does net appear to have 
made any claim at all when the suit was fled. Her 
‘dealing with the land in this way at so Inte a stage 
of the proceedings does not in any way increase the 
probability of her having any righis let in the land, 
‘And in the present case the transaction of 1905 was 
thot between two Burmans. It was a transaction 
between a Karen on the one hardand an Indian on 
the other. The Indian appears to have been a 
trader and not @ cultivator, and the presumption in 
favour of a mortgage if it can be drawn at all must 
bbe very much weaker than in the case of a 
transaction between Barman cultivators. Tt is true 
that the revenwe map for the year 1907 shews Nadir 
Shah as a mortgagee only. But that is tbe only fact 
which really tells in favour of the plaintiff, and the 
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map of 1919-20 is in plaintif’s favour. In spite of 
the various sale transactions no really serious effort 
toenforce Ma Pa Dit's right to redcem was made 
until the filing of this suit in 1922, Maung Po Chet 
did file a suit to redecm but he subsequently 
withdrew it, sad it was not illseven years Iter that the 
prescl sui was fled, ard Ma Ps Dil is wow dco. 
‘The evidence given by the only rurvi 
fivosof Ma Pa'Dit such a it ie deciledy fo (our 
of the appellant's claim. ‘The cial evidence brosght 
as to the outright sale though not conclusive in 
itself is all that cuuld be expected to be procunbie 
in the circumstances. There is a clause in the 
original mortgage deed of 1901 to the effect that on 
the failure of the mortgagor tw psy principal and 
interest as st ngee might do. what 
he liked witl the land. Arid the appellants oF thei 
predecersots in title fave been in undisturbed 
filing of the 




























gh having been an outright 
transfer. It has been suggested that as Ma Pa. Dit 
and her deceased husband were Christians, Ma Pa 
it had no right fo transfer the land outright, The 
suggestion coriously enough was frst made on bebvlf 
of the appellants. The contention was that no right 
to the property of the deceased U Aung Tha could 
pass without liters of istration under the 
provisions of section 190 of the Indian Succession 
Act, and that therefore the plaintiff has acquired no 
Fight to the property in suit. But it has been 
‘enacted by Act VII of 1901 that section 190 of the 
Succession Act docs not apply to the cases of native 
Christians. There was no bar therefore to a 
transfer of title here. Ma Pa Dit would not, as in 
the case of a Borman Buddhist be the sole heir of 
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her husband. But that is not a matier of great 
importance, so far as the plaintiff is concerned, 
‘The right to redeem a morigage lies with any person 


power of Ma Pa Dit would be damaging if 

all rather to the appellant's than to the 
\il’s case. For the complete transfer after the 
death of her husband the consent of all the heirs 
would be necessary. Bot if it be believed that Ma 
Pa Dit made over the land outright it may safely be 
Presumed in the circumstances that she did s0 as 
manager of the property and with the consent of the 
other children, her heirs. In any case as one of the 








have to the land. A suit for possession not 
fon the mortgage would cleatly be barred by 
limitation, 


pass a decree dismissing the suit of the plainiifl 
‘espondents with costs in both Courts. 
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APPELLATE CIVIL. 
Before Mr. ata Carr. 
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Ba Thin—for the Appellant 
RM. Sen—for the Respondents. 


Con, J.—This wan a suit for rent of paddy land, 
‘The plaintif claimed under an agreement, which has 
bbeen marked Exhibit A, but is filed in the process 
file, which was, he alleged, executed by the three 
defenda ts. The rent fixed was 380 baskets of paddy, 

The first defendant filed a written statement, 
confessing judgment. A decree has since becn passed 
against him on this, and he is not a party to this 








The second defendant denied execution of the 
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Exhibit A, was compulsorily regisirble and there- 
fore, covld not be admitted in evidence, and that the 
agreement could not be proved. 

Sofaras regards the second and third defendants, 
this decision was upheld by the District Court, which 
however, gave a decree ayainst ihe frst defendant on 
this confession, 

The only question now for decision, is whether 
this document required registration. 

‘The document ixof akind very common in Burma, 
‘and which is usvally called a lease, It is, however, 
an agreement executed by the tenants only, who 
agree to cultivate the land and pay the rent, and also 

in other condition, 
defined in section 105 of the Transfer 
of Property Act, which reads as follows -— 

A leate of immoveable property is transfer of 
right to enjoy auch property, made for certain time 
express or implied, or in perpetuity, in consideration 
of a price paid of promised, or of money, a share of 
erops, service or any other thing of value, to be 
rendered periodically of on specified cecasion to the 
translerer by the transferee, wi accepts the transfer 
onsuch terms...” 

tis quite clea that the document now ia question 
js nota lease within this definition. Itismot executed 
by the lessor, the land-owner, and, consequently, it 
‘cannot transfer say right to the property. It is, im 
fact, merely an agreement to cultivate and pay rent. 
‘The document, therelore, does not come within the 
provisions of the Transfer of Property Act at all, and 
it is unnecessary to consider those provisions further. 

‘The Registration Act, however, in section 2 (7) 
says:—" ‘lease’ includes a counterpart, kabnliyet, an 
undertaking to cultivate or occupy, and an agreementto 
lease.” This document, therefore, comes within the 
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definition of a lease, for the purposes of the Registra 
tion Act, as being an undertaking to cultivate or 0: 
‘occupy. "Bot whether registration is compulsory or not 
depends on section 17. Section 17 {d) provides that 
leases of immoveable property from year to yearsorfor 
any term exceeding one year, or reserving a yearlY 
rent are compulsorily registrable, provided that the 
Local Government may exempt certain kinds of 
Tenses. 

Now, the present document, considered as a lease 
does not fall within this clause, for it is not for a 
term exceeding one year, So far) therefore, section 
17 does not require it to be registered, 

The only other clanse whi it apply is clause 
(®), and that could only apply if the instrument 
purported, or operated, 10 create a right or interest 
in immoreable property of the value of Rs, 100, 
and upwards. This condition, as I have pointed out 
above, is not fuiflied by the present document. 

can, therefore, see no sufficient reason for hold. 
ing that this document required registration, 

‘The Courts below have acted, in_patt, on Direc 
tion 46 (d) (1) of the Registration Directions. This 
embodies a ruling by the Iospector-General of 
Registration. This direction says :—"‘a lease for 
agricultural purposes for a year or less, must be made 
by oral agreement with or without delivery of posses: 
sion, or by a document either registered or unregie- 
tered ; but when the value of the right created is 
Rs, 100, or upwards, if there is a document, it must 
bbe registered.” 

[As regards leases within the definition in the 
Transfer of Property Act, Texpress no opinion as to 
the correctness or otherwise of this ruling; but it 
appears to me to be quite wrong in respect of a 
document such as that now under consideration, 
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which is not, strictly speaking, a lease at all, bot 
a lease within the wider definition in the Registration 
Act. 

1 have been referred also to an unpublished 
judgment of this Court in Special Civil Second 
Appeal No, 274 of 1921. In that case a document 
of aking similar to the present one was involved, 
and the learned Judge remarked thatit was abundantly 
clear that it required compulsory registration. He 
did not, however, ive any reasons for this view, 
and the point, although it was taken up by 
appellant inv that case, had not been pressed, ai 
does not appear to have been foily argued. 

1 do not consider, therefore, that Tam bound by 
that decision, I hold, therefore, that the document 
now in question did not require compulsory rexis- 
tration. 

‘The appeal is, therefore, allowed ; the judgments 








and, together with the costs in the District Court, 
‘will follow the final result. 
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Verlannes—for the Appellants. 


Cowasjee—for the Respondents. 


Ropinsox, CJ. asd Mauxo Ba, J—This is 
suit on a policy of insurance, and the point before 
tus is shocily this: clause 12 of the conditions lays 
down that, if a claim be made and rejected, and an 
action of’ suit be not commenced within three 
months after such rejection, or in case of arbitray 
tion taking place in porsuance of the 17th condition 
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W285 of the policy, within three months after the arbitra- 
s.kasar tor or arbitrators or umpire shall have made their 
sme award, “all Bemel under thes policy shall be for- 
Tye Bom peied.” The question then ix whether, no suit 
‘ise, “having been brought within the pesiod specified, the 
YEartim present suit is maintainable. 

topmem The question involves a consideration of section 
silit'gs, 28 of the Indian Contract Act, This section lays 
F'" down that “every agreement, by which any party 
thereto is restricted absolutely from enforcing his 
rights under or in respect of any contract by the 
usual legal proceedings in the ordinary tribunals, oF 
which fimits the time within which he may thus 

enforce his rightsy is void to that extent.” 
On the one side it is urged that this condition 
Limits the time within which the phintiff may enforce 








his rights in respect of the contract by the usual 
egal 

other 

was agreed that, after 

time, the ‘woul 

under the policy, and, therefore, no cause of action 
which he could bring before the Court. 

Tt was held in Ma Yuet v. The Chiva Mutual 
Life Assurance Co., Ltd, ()), where the condition in 
the policy was as follows “No suit to recover 
‘under this policy shall be brought after one year 
from the death of the assured” that such a condi. 
tion was the provi 
section 28, 
case doss 
the present 

The 
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28 of the Contract Act was not considered, and, 80 
far as this point was concerned, it seems to lieve 
‘been decided on the meaning to be attached to the 
Word “‘month” ; but it was held that the plaintif’s 
suit was instituted beyond the time specified, 
and, therefore, it may be implied that such a 
condition was not considered void by reason of the 
provisions of section 28, As the point was not, 
however, considered, the roling gives us no assistance, 

The point was expressly decided in the case of 
The Baroda Spinning and Weaving Con, Ltd, v. The 
Satyabaraycn Marine and Fire Insurance Co Lid, 
@). It was there held that there is a distinction 
between the extinction of a right and the loss of a 
remedy, that what the plaintify was forbidden to do 
vwas to limit the time within which he was to enforce 
his rights, that what he had done was to limit the 
time within which he was to have any rights to 
enforce, and that that condition was not void. 

Now it is clearly a matter of the utmost impor. 
tance to insurance companies that claims should 
made speedily, that they should have an opportunity. 
of investigating the facts, and obtaining evidence, and 
that, if claims were to be delayed, they might easily 
find themselves in a position to be unable to meet 
a fraudulent claim, There can, in our oppinion, be 
no dovbt as to what the meaning of the condition 
in this policy is, and that the parties distinctly 
contracted that, after the expiry of a certain period, 
plainti was to have no rights at all under the 
contract. Plaintiff willingly agrees that, inthe 
happening of 2 certain event, he shall forfeit all his 
rights as from that date, and any suit, therefore, 
brought after that date, is brought on account of a 
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cause of action which is nomexistent. Condition 
which clearly and distinctly limit the period within 
which a suit may be brought are distinctly conditions 
that are void by reason of the special provisions of 
section 28 of the Contract Act; but there is 
undoubtedly a marked distinction between a condition 
Which so limits the time within which a suit may 
be brought to enforce rights, and one which provides 
that there shall no longer be any rights to enforce. 

It is argued that such a condition is, in effect, 
‘only an ingenious method of defeating the express 
provisions of the section, but it cannot be said that 
such a condition was illegal in itsell, A’ man may 
contract, that on the happening of a certain event, 
hhe shall lose all his rights. It cannot be argued 
that such a condition must be one that limits the 
period within which he may seek relief in the 
ordinary Courts, and, in our opinion, the distinction 
that was dravn by the learned Judges of the Bombay 
High Court, though a fine one, is a distinction that 
‘ean be legitimately drawn, and that there is no 
‘ground for holding that it is a void condition, We 
are, therefore, of opinion that the suit was rightly 
decided. 

‘The decree of the Court below will be confirmed, 
and the appeal dismissed with costs throughout. 
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Andrews Mah (909) ALT: Ree 
Kyaw Myint—for the Appellants, 
Ba Thein—for the Respondent. 





Heat axp Rurteooe, JJ.—Thi 
from an order of the District Judge of Myaungmnya 
refusing to file an award made in an arbitration 
without the intervention of the Court, om the ground 
of misconduct on the part of the arbitrators. The 
alleged misconduct is that after receiving the 
statements of the parties and such evidence as the 
parties. produced before them, they made enquiries 
from the villagers with regard to the lands without 
the presence of the parties. The learned Judge has 
relied on three decisions reported in unofficial reports 
and holds that, “a trial before arbitrators should be 
conducted in the same manner as nearly as 
‘circumstances will permit as trials before a Judge.” 
‘We are unable to accept this dictum, as, if adopted 
it would inevitably lead to the great majority of the 
awards of arbitrators being upset for failure to 


“Ghilbcaionom Appeal No. 65 of 624 npsont the eee of he 
iat Cort of Myasngmr i Cit Regu Ne. 24f Se. 
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observe the highly technical web of procedure and 
rules of evidence which surrounds judicial procedure. 
As Lord Halsbury observes in Andress v. Mitchell (1): 
“We must not insist upon a too minute observance 
of the regularity of forms among persons who naturally 
by their education or by their opportunities cannot 
bbe supposed to be very familiar with legal procedure, 
and may accordingly make slips in what is mere 
matter of form without any interference with the 
substance of their decisions.” We may bear in 
mind the remark of Cockburn, L.C.., in Re Hoffer 
@): “would observe that we must not be over 
ready to sel aside awards when the parties have 
agreed (0 abide by the decision of a tribunal of 
their own sclection, unless we sce that there has 
been something radically wrong and vicicus in the 
proceeding.” Misconduct is in our opinion a 
Question of fact in each case which must be 
‘ascertained from the facts of the proceedings 
themselves. 

From Exhibit G which is a rough memorandum 
of the proceedings of the arbitrators it seems that the 
first plaintiff, San Hpu, the defendant, and the 
Headman, San Tha, were examined, Then Exhibit 
G goes on: “It still needs to hold an enquiry 
from the local people who should know and also the 
witnesses produced by the plaintiff and defendant 
are yet to be examined.” This passage does not 
indicate whether the arbitrators contemplated holding 
the enquiry among the local people in the presence 
of the parties which would be perfectly regular or in 
their absence which might be quite irregular. The 
only reference to this enquiry in the award is in the 
“The statement of witness U Shan 
«_ isin agreement with what was, 
a 



























Tha 





Vou. HII) RANGOON SERIES. 


slicited by the enquiry made from the villagers of 
Shwegdn. Moreover it tallies with the statements of 
‘the plaintiff and the defendant.” One of the 
arbitrators, Ko Ba, states in his evidence: “The 
three of us made enguiries in the village separately 
relating to the paddy lands in suit, We did not 
make use of the information thus obtained because 
San Tha’s statement tallied with that information, 
Even if they diflred we would have acted upon 
San Tha’s statement.” This is all the evidence of 
alleged misconduct and we are of opinion that it 
completely fails t> establish anything of the kind as 
it does not indicate that the arbitrators acted upon 
the result of their enquiries to the rejection of the 
evidence regularly taken before them. We may 
observe that if the arbitrators had found that the 
villagers? statements differed from the evidence 
Produced before them, it would have been open to 
them (o have called such of the villagers as they 
thought fit to give evidence before them, 

From the record it seems clear that defendant 
submitted the matter in dispute to the three 
arbitrators by Exhibit A and that after the first 
meeting though he had due notice he declined 
to attend or produce further evidence. And be now 
seeks to upset the award upon technical gronnds 
without showing that the arbitrators have acted 
‘unfairly to him or contrary to natural justice. For 
these reasons we reverse the judgment and decree of 
the District Court and direct that the award be 
filed and that judgment be pronounced according 
tothe award, The appellants will have costs of the 
appeal and in the District Court, 
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Bomanji-—(or the Appellant. 


Heatp, J.—Appellant sued respondent, whom she 
alleged to be her tenant, to recover 200 baskets of 
paddy of its value Rs. 400 as reat of certain paddy 
lands. 

Respondent denied that he was appellant's tenant. 
He said that his brother-indaw, Maung Kala, was her 
tenant, and that he had merely introduced Maong 
Kala to her. 

‘The trial Court found that respondent was the 
tenant, but the Appellate Court found that it was 
‘Maung Kala who was the tenant. 

Appellant attempted to fle a second appeal, but 
the Registry of this Court noted that no appeal lay 
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4 the suit was an “unclassed suit” not exceeding 
Rs, 500 in value, 

Appellant's learned Advocate contended that a 
‘second appeal lay Uecause the suit was one for rent 
‘of agricultural land, and was therefore a ‘land suit,” 
so the matter was put before a Judge 

‘The learned Judge, before whom the matter cami 
ssid that in his view a suit for rent is not a lan 
suit, but he fixed a date for hearing appellant's 
Advocate. 

After that bearing be recorded that the Advocate 
bad cited raliogs to the effect that a suit for reat 
‘of land is» “hind suit,” but that he disagreed with 
those rulings. He stid that the question was an 
important ene, as it affects a very nvmercus clats of 
suits, and he dinected that tkeappeal be heard before a 
Bencl 

We have accordingly now heard the appeal ax 
a Beach. 

Unfortunately there was 20 appearance for the 
respondents, and the only ruling which appellant's 
‘Advocate cited before us were thove which he cited 
before the single Jedge, namely, the cases of Shibwe 
Haldar v. Dupi Suadari Dosea (1), Ma Dum v. Ma Pa 
U (2) and Kaung Hia Pru v. San Paw (3). Arcierence 
to the first of those cases shows that the decision was 
irrelevant for irposes of this case because it 
‘proceeded on special provisions ofthe Bengal Tenancy 
Act. The second was alto irelevant because it 
‘was 2 suit for a declaration im respect of standing 
‘crops, and rot for rent. The third was a decision 
‘of a single Jedge of the late Chief Court, who noted 
that oo authority on the point im issue was cited 
on either side and who, after referring to the second 
Piece a maensLen ee 

r omsou Sua. 
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of reverses otherwise than as to costs the decree of 
the Court below ; provided that no such second 
appeal shall ie:— 

(a) in the case of a smal cause, unless the value 
of the cause exceeds five hundred rupees, or 

(0) in the case of an unclassed suit, unless the 
value of the suit exceeds fire hundred rupees or the 
suit is of the nature described in section 13, sub- 
section (1), of the Burma Laws Act, 1898.” 








exclusive, namely, “land suits,” “‘small causes" and 
“unclassed suits”; a “ land suit” being defined asa 
suit relating to immoveable property or to any right or 
interest in immoveable property ; 2" small csuse ” as 

suit of the mature cognisable by 2 Court of 
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of any enactment for the time being in force, all 
suits of a civil nature of which the value does rot 
exceed five Iundred rapees, shall be cognisable by 
‘a Court of Small Causes.” Clause 8 of the second 
Schedule includes among “suits excepted from those 
cognisable by Court of Small Causes” a suit 
for the recovery of rent, other than house rent, 
unless the Judge of the Court of Small Causes has 
beenexpressly invested by the Local Government with 
authority to exercise jurisdiction with respect thereto, 
Tt seems clear that there is ncthing in the nator 
of a rentsuit as such which prevents it from being 
cognisable by Couris of Small Causes since suits for 
housesrent are always so cognisable if within the 
pecuniary limits of the Court's jurisdiction. Suits for 
rent of lands are also cognisable by Courts of Small 
‘Castes subject to the condition that the Judge of the 
Court has been specially empowered. It can hardly 
bbe contended that the action of the Local Govern: 
ment in empowering a particular Judge of a Small 
Cause Court to exercise jurisdiction in respect of 
suits for rent of land alters the “nature” of such 
suits, and, unless it does, it would seem to fellow 
that such’ suits are always “suits of the nature 
cognisable by Courts of Small Cavses.”” That, at 
any rate, was the view of the Madras High Court, 
tnd one of the learned Judges added a further 
consideration, namely, that ‘it would be strange if 
the Legislature, when enacting the Civil Procedure 
Code, regarded rent.suits as being of such a charace 
ter as to be suitable for second appeals, and yet, 
‘when enacting the Small Cause Courts Act, regarded 
them as suits which might, by notification of the 
Local Government, be made triable by a Court of 
‘Small Causes, in which case not even a first appeal 
in regard to them would be allowed.” 
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A Bench of two Judges of the Calcutta High 5 


Court has, however, taken a different view. In the Mifare 
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in this Presidency, and, so far as this Court is 
concerned, second appeals in suits for rent. (other 
than hoose-rent), although the valve thereof does not 
exceed Re. 500, have always been entertained. 1 
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any special Act. Soils for rent, other than bouse~ 
rest, are included in the second schedule of the 
Provincial Small Cause Courts Act. But the Local 
Government has authority to vest Jodges of Small 
1: Cause Court with powers to try rent suits, No 
notification has been made vesting Small Cause Court 
Judges in Bengal in general, or the Jodge of the first 
instance in this particular case, with sock powers. 1 
am, therefore, of opinion that this appeal is not 
incompetent.’ 

Ttappears, therefore, that the ILamed Judges in 
Calcutta regarded clause 8 of the second schedule as 
excepting suits for rent (other than the house.sent) 
from the cognisance of Courts of Small Causes with 
aan exception to that exception im the case of Small 
Cause Couits where the Judge had been specially 
empowered to exercise jurisdiction im respect of such 
suits, while the Full Bench of Madras, looking at 
the “nature” of the suit, regarded clacse 8 rather 
as a restriction on the cognisance of such suits by 
particular Small Cause Courts than at a declaration 
that suits were not of the nature cognisable by Courts 
‘of Small Causes. 

T think it possible that the learned Judges in the 
Madras case over-emphasised the meaning of the 
‘word “nature.” It is true that that was the particular 
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On the wording of the enactments it may be 
cult to come to a definite conclusion, but, on 
general principles, Iam in favour of the view taken 
in Madras, and so clearly was the learned Judge of 
this Court who referred the matter to this Bench. 
A rent suit is ordinarily a suit on contract for an 
ascertained sum, and no question of title to the 
property necessarily arises. Rent is not in any strict 
sense a right or interest in immoveable property, and 
I doubt whether a suit for rent ought to be regarded 
as a suit relating (o immoveable property, If such a 
suit is a “small cause” within the meaning of 
section 2 of the Burma Courts Act, and, if the 
classes of suits defined in that section were intended 
to be mutually exclusive, then it scems clear that 
rent suits were not intended to be regarded as “land 
suits, "' Suits for rent of lands are certainly triable 
by Small Cause Courts in which the Judge is 
specially empowered, and, if they are so tried, there 
is no provision for any appeal. It is true that the 
‘only Court in Burma in which the Judge was so 
empowered was the Small Cause Courts, Rangoon, but 
it seems unlikely, as the learned Judge said in the 
Madras case, that it was the intention of the 
Legislature that there should be no appeal in such a 
case if it was tried in a Court of Small Causes, and 
‘two appeals if it was tried in the ordinary Court in 
which the Judge did not need to be specially 
empowered. 

T would, therefore, hold that a suit for rent of 
land is not a “‘land suit” within the meaning of 
section 2 of the Burma Courts Act, and that, 
therefore, if the value does not exceed Rs. 500, no, 
second appeal lies under section 11 of that Act. 

I would accordingly dismiss the appeal in this 
case, because the value does not exceed Rs. $00. 
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Appellant's lenrned Advocate asks us to treat his 
‘memorandum of appeal as an application for revision 
if we hold that 0 appeal lies, but in my opinion 
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‘Tun Byw— for the Appellant. 
‘Po Han—for the Respondent. 
Rowmsox, C.f., axo Macsio Ba, J—The facts of 


‘this case are simple and are not open to any real 
doubt. 
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‘The defendant was the aunt of the plaintifi. She 
‘was one of the three widows who were the role heirs 
to the husband's estate. By consent the widows 
appointed a Puschayet to administer the estate and 
divide the results between the widows, It was again 
mutually agreed that the three heuses of which the 
‘stale principally consisted should be porchased by 
‘the widows each taking a house. The defendant under 
this agreement was to take the house in suit for 
Rs, 9,000. She had to deposit Rs. 1,000 as earnest. 
‘money. She had apparently no means and borrowed 
this Rs, 1,000 from plaintif’s husbard. Nothing wos 
thereafter done for two years, aed then the Pumchayet 
‘called upon the widows 10 pay up the balance of the 
[purchase-price and lake over the houses. To raise the 
Rs, 8,000 the defendant agreed to take over from 
the estate adebi of Rs. 4,000 due toa Chetty. The 
(Chetty agreed te this being done co condition that 
<delendant executed 2 mortgage oa the property co its 
‘being conveyed to ber. She had some Rs. 2,000 due 
to her from the other parts of the estate which was 
already in the hands of the Punchayet. She raised 
Ry, 2,000 as a further loan from plaintif’s husband. 
On the 20th November 1919, she received a con. 
‘veyance of the hoose from the administratrices, and, 
fon the same day, she exceuted » mortgage in favour 
‘of the Chetty. On the following day she executed 
‘conveyance of this property subject to the mortgage 
to the plaintiff in consideration of Rs, 5,000, That 
document was presented for registration by Mr. S. 
Dhar who is described as the advocate of the plaintiff. 

[As to how this conveyance to plaintiff came to be 
‘executed, we have the evidence of Mr. Abdul Rahman 
who was the Chairman of the Punchayet ard 
apparently, a man of position who was trusted by all 
artics. He says that plaintiff's husband came to 
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hhim and asked him to have the house conveyed to 
hhim as be had supplied the earnest-moncy already 
paid and that he would lose it if the Committee 
sold the house by public auction as they threatened 
to do if defendant did not pay up the purchase-price, 
He replicd that he would consuit the defendant and 
he says he told ber of this, and that if the house 
was sold to plaintiff it woold remain in the family. 
It was apparently asomed that defendant would 
ever be able to pay off the debt due to the Chetty, 
and that the house would eventually by attached and 
‘brought to sale and would pass out of the family. 
‘The plaintiff had lived with the defendant ever since 
childhood until she married, and even after her 
marriage she used to stay with defendant and the 
relationship between them was more that of a mother 
‘and daughter than that of an aunt and niece. 

‘Abdul Rahman states that delendant agreed and 
that in consequence this conveyance was drawn 
in plaintiff's favour. The defendant, however, 





‘else's name, She says that Abdul Rahman and Akbar 
Khan the plaintif’s husband both came to her after 
the death of her brother, and that Abdul Rahman 
said“ take the house. I said I wosld take the house."* 


name. Akbar Khan then told me to keep it in his 
wife's name remarking that he would not play false 
with me. He further said that be had Re. 2,000 
lying idle with him and told me to take it. He 
‘added that I could get other moneys from him and 
that it was not necessary to get money from others 
Trused to get money from Akbar Khan whenever T 
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wanted a loan since then."” ‘The position is no doubt 
‘uasatistactory. While there is no reason to believe 
that this was. deliberate plot to cheat the old woman 
out of a very valuable property, it i, at the same time, 
necessary to beat in mind that she was a furdanashin 
lady and that ber sole adviser her brother Abdul 

had died four or five days before the notice was 
by the 





that they would maintain her solong as she lived. That 
there were some such terms appears from the post 
script to the letter, Exhibit 3, but, at the seme time, it 
is necessary that plaintif should show that defends: t 
hhad advice and fully understood all the terme and 
conditions of the conveyance and the results Gowing 
from her action, That house is now worth between 
Rs, 30,000 and Rs, 40,000 and the plaintiff would have 
obtained it for about Rs. 10,000. Although the 
pla'atif bas apparently carried out the promise to 
support the old Indy it does not establish why it 
‘was necessary to go through the farce of conveying 
the property to the defendant one day and her 
‘conveying it tothe plaintif’ on the following doy. It 
may have been to avoid the necessity of selling the 


‘would be to enable the plaintiff to get the property 
at a very small Sgure—far smaller than would have 


beea realised had the property been sold by public 
26 
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moved to do so by a perton who 
claims under it or by the representative or assign 
‘of such person, or by an agent of such person, 
representative or assign duly suthorised by a power 





pointed out that the object of these provi. 
‘ions is to make it difficult for persons to commit 
fraud by means of registration under the Act and 
that it is the duty of the Courls in India not to 
allow the imperative provisions of the Act to be 
defeated. ‘That decision was distinguished in a later 
decision by their Lordships in the case of Bharat 
Indn v. Hamid Alc Khan (7). To this case 3 servant 
Of the executant broght 2 docement to the Sob 
Registrar saying that the execuiant was ill and could 
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of section 23 (a) which has been incorporated in the 
Act in order to give an opportuaity for overcoming 
such mistakes, but that provision has not been taken 
advantage of and, as matters stand, we must therefore 
hhold that this conveyance, not being legally regis 
tered, is of no validity and does not couvey a title 
to the premises, and that plaintif is not entitled to 
the declaration of the title that she seeks or to 
possession. We are unable to agree with the learned 
Judge in the Court below that this is merely 2 tech- 
nical objection taken at the very last moment. It was 
taken as soon as the document was produced. 

It is admitted that these findings cannot be con- 
tested, but we are asked fo allow the appellant to 
amend the prayers in the piaint by adding pray 
for the execution and registration of a fresh cca 
vveyance, or for the refund of the money advanced 
on the failure of consideration. 

‘As regards the frst prayer, it would be necenary 
‘to allow an amendment of the plsint, an amend 
ment which is in direct conflict with the allegations 
contained in the plaint, It is said that plaintiff need 
‘not have produced or proved the conveyance because 
‘execution was admitted. Consideration was denied. 
We can find no sufficient reasca to allow at this 
stage any amendment in thst direction. 

‘As regards an amendment by adding an alterna 
tive chim for refund of the money paid, we cam 
see no particular advantage, seeing that the evidence 
fans not Been gone into in the manner in which it 
would have to be gone into if sucha claim isadvanced, 
and, having regard to all the facts and circomstances 
ol the case, we do not consider that it would be of any 
advantage to either party. There would practically 
bbe a retrial of the case and secing that the present 
position is due to phinti’s ows action, we see no 











plaintiff if so advised to bring suit for the recovery Hs 
‘of the money which it is said that defendant is ready 
and willing 0 pay. be 
For these reasons we accept the appeal, we S ter 
reserve the finding of the Court below and we Reinon, 


dismiss the plaintiffs suit with costs throughout, satia'ba 
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27 daira pyr Sana, Ma, Wd, 
B. K. B. Neidu—tor the Applicant. 
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J.K. Munshi—for the 2nd Respondent. 


Heaxp axo Ruvispos, JJ—The ist respondent, 
the SMLA.R.RM. Chetty Firm, sued the present 
applicant, V... Thamsundaseen (Tharmsoo Thaseem) 
‘with others alleged to be his partners, as well ax 
‘the second respondent and the Barma Railways 
Limited, to recover trom applicant and 
TS i ei Ree 
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his partners and the second respondent Rs. 9,965-5.0 
with interest at the rate of Re. 1 per cent. per 
memsem from the date of the institution of the suit to 


| 


"a x, the date of realisation, and for certain ancillary reliefs. 
The suit was instituted on the Original Side of 


& 


“pend 





Applicant's learned Advocate admits that the 
suit and the appeal were actually valued at 
Rs, 9,965:50 but he contends that, because interest 
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The learned Advocate admits that he has not 
been able to find any authority which expressly. 
warrants such addition, He has referred us to three 
decisions, namely, the cases of Moti Chand v. Gunga 
Prasad Singh (1), Dalgleish x. Damodar Narain 
Chowdry (2) and Maung Thwe v. A. L. A. Re Chetty 
Firm (3), 

In the first of these cases the applicant for leave 
had obtained a decree in the trial Court for Rs, 9,496, 
which included interest up to the date of the decree 
and for further interest up to the date of realisation, 
Tk was contended that interest which had accrued 
after the date of the decree could be taken into 
consideration for tie purposes of the rules regarding 
leave to appeal, as being part of the suject-matter 
of th: suit in the trial Court. Their Lordships of 
the Priey Council said that “the amount or value 
of the subject-matter of the suit in the Court of 
first instance, construing that in the manner most 
favourable to the proposed applicant" (that is 
including the interest up to the date the decree) 
“was at the outside the amount for which he 
recovered his decree, which was below Re. 10,000,” 
and they held that leave had been rightly refused. 
That decision clearly does not authorise the incle- 
sion of interest from the date of institution to that 
of the decree, but on the other hand it does not 
reject the claim that such interest may be included. 

Yn the second case cited the property in suit 
was valued at Rs. 5,460 but there was a claim for 
‘over Rs. 30,000 as mesne profits. A Bench of the 
High Court at Calcutta held that the plaintifis in 
the suit, who were the applicants for leave to appeal 
to the Privy Council, were entitled to include their 
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‘that in this respect interest and mesne profits are on 
‘the seme footing. 

The position, $0 far as the authori 
‘cerned, seems to be that there is no decision to the 
effect that interest (or mesne profits) from the date 
‘of institution to that of decree cannot be considered 
as being part of the subject-matter of the suit, while 
there are two decisions, one of them a judgment 
‘of the Privy Council, which contemplate, though they 
do not actually authorise, the incluticn of such interest 
as part of the subject-matter. 

the absence of any authoritative decision 03 
the subject we are bound to decide the matter for 
ourselves, and we do not think that we siall be strain 
ing any principle of law or reason if we hold that 
sbere interest is claimed im tie plaict, such interest 
‘as accrues daring the period between the fling of 





the suit and the decree is part of the subject-matter 
fof the suit and that the amount of such interest 
can be regarded as part of the amount or value 
of the subjectamatie of the wit in the Court of 


the Cede of Chl Procedure. 

‘We hold thit the mubjectsmatter or the present 
suit in the Court of first instance, being Rs. 9,965.5; 
ls interest at 12 fer cent, fer arm for neatly 
‘two years, is over Rs. 10,000 and that the amount 
dispute on appeal 
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‘The matter arose out of an application for revision 
‘of the order of the Rent Controller of Rangoon, 
refusing to grant a certifate certifying the standard 
rent under section 1S of the Rangoon Rent Act. 
‘The application having come ap for hearing before 
‘a Division Bench of this Court, composed of Carr 
Ter Rtn a bo WS ng nto C ln Na 1. 
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and Brown, JJ, the learned Judges referred the 1925 
matter to a Full Bench. eA 

‘The facts of the case and the question for decision “°MN™™* 
by the Full Bench appear from the order of reference ®*™" 
below — 

‘The petitioner applied to the Rest Contrller, Rangoon, for 
the Bxing ofa standard rent for certain premises in Rangoon and 
‘the Consoles rejected his applicaticn The petitiorer row onks 
this Comet to itecfere with this orCer of the Rent Controle ia 
revision. Two questions arise for consideration, fitiy-—whether 
the proceedings ofthe Reet Controller are subject othe revsional 
jorisdietion of tis Coort, and scondls, whether this isa eae I 
‘hloh the revisicoal powers shonlé be exereised, 

‘The fre quescice as consigere? ia the case of Mahomed 
Ebrahim Moola. §.R-Jondens LB B.XI, 287%, A Full Bench 
decided in thas cave thatthe Fies Jodge of she Court of Sel 
‘Causes when disposing of x relererce under section 18 ct he Att 
wav Couttsubordirate to the High Court within the messing of 

Cote of Civil Proceduce. Ta the course ofa 




















applications under the Rangoon Rest Aet was acting 
the exercise of a Civil Joriediction, and mest be 
tubordinate to the Chiet Court. Bui the acteal question for 
Aecision before the Court was a tothe powers {superintendence 

Judge of the Sauall Cause Court. So far, therefore, a8 
the matter now in ioe is concerned, that judgment is merely 
‘obiier. It was forther pronounced before the corstitation of this 
Coast, and ceferred to the revisionary powers of the Chief Cone. 
‘The question so far ast relates to Calcutta under the Calcutta 
Rent Act has been discussed at length is the case of Allen 
Brot. & Co, v. Bande 6 Co. (LR. Cal. XLIX, p. 931 
‘The decision in that case, though expresced with corsigerable 
Desitation, was that the High Court of Caleutta had cevisional 
jurisdiction orer the Rent Contrelir. Under the Calcutta Act 
‘ferences by parties who are dissrisfed with the rent fixed by 
the Controller have fo be made fo the President of the Tribunal 
appointed under section 72 of the Calcutta Improvemest Act 
In certain cases the acders ofthe President are subject to appeal 
10 the High Court aad it wos held that this provided a connecting 
thread of authority suffcieat to place the Controler under the 
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superintendence of the Hish Cont. If that reavening be sound 
then dt would appear to apply a ferterdto Rangoon where the 


the erders passed by the Jorge of the Small Came Court ie 
revision makes ether the orders passed by bm cn the reference 
‘x the coders patsed by the Controller inthe fet imvtance mbect 
{the Appeat Jorindiction of theCoort. At weundentaad the 
[petqmest cd Rau, ft the Calcatt eae cited, his covet 
‘eat based rather ox the Sing thatthe Controller wat abject to 
{he seperintendence of the High Coert than that itwasocherwive 
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subject to its Appelte Jorisictin, and even 20 the ccnclading 
‘part ot his jodgmeat indicates that it was with considerable 
Uiticence a4 largely in deference to previous decisions that he 
found that the proceedings ofthe Controller were subject 10 the 
retifioeal jarisdicton of the High Court. The Contrller no 
‘doubt bas to exerce many fouctcns that are exercitedé by Civil 
Courts, but that dees aot ef necessite make him a Civil Cour. 
“The Civil Courts is Burma are consiuted by the Burma Coorts 
‘Act; and the Rent Cooter i certainly mot a Civil Covtt unde 
at Act, It bas vo. been sugested that there fv any apecin) Act 
‘which makes the Rent Controller subject to the Appellate Jurs- 
diction of this Coun, nor do we understand it to be suggested 
that that this Cour: cin derive its powers of revision over the 
proceedings of the Controller otherwise than by virie of the 
provisions o OT efshe Goverament cf Inds Act. Havieg 
regard t9 he Levers Facet ef tis Court, we ine it 

Ceeit Lan any" powers a sevision &e 
ees of the Revt Constoler. 1c in ue a8 
Pointed at that thre vat present ro other suthority with auch 
revisioral pewerm and it may be that i fe undesirable that there 
sthould be hove. Bot that isa mater forthe lesilatwre to decide. 
In our view te pretest application in revision does net ie. 

‘The quration raised is of ecosiderable importance, and In 
view of the opirien expressed in Mahomed Ebeahit Mcella's 
se, i should, 1 thik, be refered toa Fail Bench, 

‘As regards the merits cf this spi lcation. if it be beld that 
this Coert hss tevsional powers the Controller must be tsaled 
asa Court, and the procedure adopted by hin most be in 
‘accordance with jdiciet priaciples. He clarly had io decide 
whether the petite was or sas tot a landlord within the 
ameaning of wtetion 2ofthe Act. But be arrears to ave doue 
to withoot giving the petitioner 2 real opportunity to prove his 
chim, and there i not soficient materal on the receed forthe 
forming of my decision. If this Court has erisdiction the 
case does theretore appear to be one in which ft shevid 
eercite it. 

‘We would therfore refer the fatlowicg question for decision 
‘bya Fall Bench, 

“ Hias thie Court jorisdiction to interfere in revision withorgers 
passed by the Rest Contcller, Rangoon, refosng to grant a 
‘certicateceerliying 2 standard’ tent under secticn 15 of the 
Rangoon Rest Act?” 
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‘The hearing came up in due course before a Pull 


Xi, Bench composed of Robinson, C.J, and Heald and 





Rutledge, JJ., with 
Campagnse—for the Applicant. 
Ausam—for the Respondent. 


Rowinsox, CJ—The point referred for the 
decision of the Full Bench is: 
“Has this Court jurisdiction to interfere in 
revision with orders passed by the Rent Controller, 
19 grant a certificate certifying 
section 15 of the Rangoon 
Rent Act?” 


‘Asn matter of fact I have expressed my opinion 
con this question in the case of Mahomed Ebrakim 
Molla v.S. R. Jandass (1). 

IL ix said that my decision there wax merely an 
obi'er dictum, in that it was not necessary for the 
decision of the point then before the Bench which 
had reference to the subordination of the First Jodge 
of the Court of Small Causes of Rangoon to the 
Chief Court. Bot ia that case | held that it was 
necessary to consider what the provisions of the 
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to the contrary, he must, therefore, te held to be « 
‘Court subordinate to this Court. 

I was a decision given after full consideration, 
and it was in agreement with the decisions of the 
Calcutta High Court referred to therein, 

Since that case was decided, there was another 
decision by the Calcutta High Court on the point 
in the case of Allen Bros. & Co. v. Bando & Co. (2), 
Tt was there held that the High Court has power 
of revising an order made by the Rent Controller 
fof Calcutta. It is said—and it is so stated in the 
judgment—that the learned Judge had grave doubis 
‘on the point and that this decision was really based 
fon a determination to follow presious decisions 
of the Court with which he was inclined :o agrees 
but as to the correctness of which he was not very 





certain. 


the learned Judge said was: . it 
1m on which, though with some difficulty, 
ine to the opinion that the decision of the 
Division Benet is right.” And he concluded his 
judgment by saying: 
‘conclusion that the decision of the Division Bench 
hhas all the common sense of the matter even if it 
may be doubted whether it has all the strict logic on 
its side. . « and in view of the fact that appeals 
from a Rent Controller's decision may come as 
‘oceasion arises either to the Civil Courts of the District 
cr, in Calcutta, to the President, I am in no way 
Prepared to hold that an opinion which has been 
entertained by some four or fire Judges of this 
Court is not the better opinion.” 

‘The learned Judge pointed out: “In my opinion 
‘the Controller, in discharging his duty under section 
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15 and the President of the Tribunal in discharging 
hhis duties under section 18, act as Courts of Justice. 
‘Whether they are Civil Courts within the meaning of 
any particular enactment is another question, but 
they are both Civil Courts in the general sense; they 
are authorized to decide judicially, and by judicial 
methods only, between persons steking their civil 
rights, Numoni vy. Taranath (3). Sach functions 

re neither 
administrative nor It is written large, 
both over the Act and the Rules, that the procedure 
to be followed is in general the procedure of a Court 
of Law." 

With reference to the right of appeal from the 
‘orders of the Controller he stated: “But, however 
the right in question is denominated or defined, its 
‘existence puls the Controller in the position of a 
Court subordinated to another Court not simply as 
matter of dignity of precedence, but in the sense 
that the one Court controls the other, to confirm, 
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the Civil Courts there spoken of and the Rent 1985 
Courts established by the Act, and that the Civil JCM 
Courts referred to in section 77 and the kindred MO" 
sections, mean Civil Courts exercising all the powers B24 
‘of Civil Courts, as distinguished from the Rent Pyy>™ 
Courts, which only exercise powers over suits of a 

limited class. In that sense there is a distinction 

‘bewween the terms ; but it is entirely another question 

whether the Rent Court does not remain a Civil 

Court in the sense that it is deciding on purely civil 
questions between persons seeking their civil rights, 

and whether, being @ Civil Court in that sense 

does not fall within the provisions of Act VIIT of 
3859." 

‘At the end of their judgment, their Lordships 
said: “It was not disputed that if an appeal went 
from the Collector to the higher Court,—to the Zillah 
Judge or to the High Court,—and the decree of the 
Collector for rent was there affirmed, it would 
become the decree of a Civil Court, which could not 
be excluded from the operation of Act VIII of 
1859. Then this consequence would follow, that the 
act of the parties would alter the nature of the 
decree ; as long as the decree remains the decree 
‘of the Collector, it is incapable of enforcement in 
any other district; but let the decree be affirmed 
by a Court of Appeal, and though it is between the 
same parties for the same subject-matter, it then 
Decomes enforceable in another district. It is very 
difficult to suppose that any such result as that 
ccoold posssibly have been intended by the Legis- 
lature, 

‘Again, in the case of Balakrishna Udayor v. 
Vasudeva Ayyar (3), their Lordships called attention 
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to another extraordinary result and they ssid: “And 
if the appellant's contention be correct, then if the 
Civil Court should absolutely and whimsically decline 
to exercise its jurisdiction and refuse to make any 
‘orders as to the filling up of vacancies, no matter 
hhow many existed, there would not, in a case such 

¢ any remedy available under this 
section and no nppeal would lie.” 

‘That is equally the case under our Act. If the 
Rent Controlter refuses perversely or whimisically to 
exercise the jurisdiction conferred upon him by the 
‘Act in regard to fixing the standard rent, no reference 
to the Chief Judge of the Small Cause Court is 
possible ; and, if the contention before us is correct, 
there is no remedy available, and that is certainly 
a result which could not have been contemplated 
by the Legislature. 

Their Lordships in this last-cited case, which 
referred to proceedings under the Religious Endow- 
ments Act XX of 1863, held: “It appears to their 
Lordships to be clear that ia all these matters the 
Civil Court exercises its powers a8 2 Court of Law, 
not merely as a fersona designato whose determina 
tions are not to be treated as judgments of a iegal 
tribual.” 

‘They expressed the opinion that the matter 
adjudicated upon was a case within the meaning 
‘of section 115 of the Civil Procedere Code. 

‘The question then is: Is the Rent Contrcller 
exercising the jurisdiction conferred upon him by 
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‘the standard rent, and there is a reference from his 
decision to the Chief Judge of the Small Cause 
‘Court, who supports his decision, an application for 
revision of the order of the Chief Judge of the Small 


Cause Court would lie to this Court; and if this ™ 


Court were to reverse the order it would equally 
reverse the order of the Rent Controller, 

Under those circumstances, it cannot possibly 
be said that the Rent Controller was not a Court 
subordinate to this Court, 

Tt has been urged that, if the Legislature has 
made a serious omission in not providing the High 
Court with any powers of interference with orders of 
the Rent Controller from which no reference can be 
had to the Fisst Judge of tae Small Cause Court, 
that is no justification for this Court to assume a 
jurisdiction in order to avoid this serious omission, 
That is, no doubt, perfectly correct. 

It is not for the Court to create the law. Its 
duty is merely to interpret and enforce it. But, 
if it is possible to so interpret the Rent Act 
‘as to avoid such an anomaly as is disclosed, if 
the contrary view be held correct, it is perfectly 
justifiable to do 80. 

In my opinion it is no straining of language or 
argument o hold that the Rent Controller is to be 
regarded as a Civil Court, subordinate, throogh the 
chanel of the Chief Judge of the Small Cause Court, 
to this Court; and, if that decision be correct, 
the Rent Controller is a Court within the general 
superintendence which is given to all High Courts 
over all Courts subordinate to them, 

It is, however, urged that this superintendence 
is only over Courts subordinate to this Court's 
appellate jurisdiction. I'am not prepared to agree 
that the expression “ Appellate Jurisdiction "in section 
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107 of the Government of India Act necessarily 
implies that there must be some right of appeal. 
‘The expression is used merely to indicate the limits 
‘of the jurisdiction of the Court so as to cover the 


largest area over which its jurisdiction extends. 

1 am of opinion, therefore, that the refusal to 
exercise the jurisdiction conferred upon him is = 
‘ease within the meaning of section 115 of the Code 
of Givil Procedure ; that it is a decision of a Court 
subordinate to this Court; that, therefore, it is open 
to this Court, in a suitable case, to consider that 
decision in exercise of its powers of revision 5 but 
that, in any case, it is open to it to do so in 
exercise of the general powers of superintendence 
conferred on it by section 107 of the Government 
of India Act. 


T would, therefore, answer the reference in the 
affirmative. 


Haat, J —The question which bas been referred 
to us for decision is whether this Court has power 
to revise orders of the Controller of Rents appointed 
for Rangoon under section 3 of the Rangoon Rent 
‘Act, the particular order in respect of which revision 
is sought being an order refusing to grant a certificate 
certifying the standard rent under section 15 of the 
‘Act. The reference was considered necessary because 
in the Full Bench case of Mahomed Ebrakiee Meolla 
¥. S. R. Jandass (1), where the question referred was 
wwheiber the First Jadge of the Court of Smal, 
Causes, Rangoon, when disposing of a refereace under 
section 18 of the Rangoca Rest Act is 2 Court 
subordinate to the High Court within the meaning 
cof section 115 of the Code of Civil Procedure, the 
learned Chief Jostice, after considering certain Indian 


rs 





‘Vor. IIT] RANGOON SERIES. 4a 


cases, scid, “In my opinion therefore, so far asthe 15 
Controller is concerned, it must be held that he is XA, 
acting judicially in the exercise of a civil jurisdiction “*s®™ 
and that he must therefore be held to be a Civil PHiRN 
Court, and in the absence of anything in the Act "=i! 
to the contrary, he must therefore be held to be a 

Court subordinate to this Court.” The learned 

Judges who were dealing with the present case 
regarded that statement as obifer and doubted its 
correctness, but they were not prepared to disregard 

it and s0 made the present referenc 

The learned Chief Justice in his answer to this 
reference has maintained his former opinion, but with 
the greatest respect I find myself unable to agree 
with him, 

A. scrutiny of the enactments giving revisional 
powers to this Court makes it clear from the outset 
that there is nothing in them which says. either 
‘expressly or by direct implication that decisions of 
the Controller of Rents in Rangoon are subject to 
revision by this Court, 
¢ revisional power of this Court over the 
decisions of the Controller, if such power exists, must 
therefore be based rather on the interpretation of 
the enactments by the Courts than on the wording 
of the enactments themselves, and it is necessary to, 
consider the cases in which’ that interpretation is 
expressed. 

One of the catliest of those cases seems to be 
the Privy Council case of Nilmoni Singh Deo v. 
Taranath Muterjce (2). In that case the Collector 
of a District, by whom under the special provisions 
‘of the Bengal Rent Act of 1859 suits for arrears of 
rents were cognizable and decrees in such suits were 
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provisions of the Bengal Rent Act. 

The next case is that of Bala Krishna Pramanik 
v. 4. E. Roy(3). In that case the President of the 
‘Tribuaal appointed under section 72 of the Calcutta 
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by 
the Rent Act is civil 
in ings under that section 
the President is a Court of Civil Jurisdiction within 
the meaning of (section 141 of) the Code of Civil 
Procedure. 
In the case of Kali Dasi v. Kanai Lal De (4) 0 
Bench of the Calcutta High Court was asked to 
revise an order of the Controller of Rents under 


In the case of Chatterjee v. Tribedi (5) Bench 
of the same Court was agsin asked to revise an 
nda of the Contre amiaing aa application lar 

the fing of a standard rent. The circumstances of 
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1925 that case were that an application for revision of the 





f 
was 1 Court of Civil 
Jurisdiction, the High Court had power to revise 
his orders, and on the strength of certain earlier 
decisions of the Court and that of the Privy Council 
in the case cited above they held that they had 
power to revise the orders, not _under the provision 
of section 115 of the Code of Civil Procedure, but 
‘under section 107 of the Government of India Act. 

In the case of India Engineering & Motor Co. 
x. Gladstone Wyllie E Co. (6), the High Court of 
Calcutta dealt in revision with an order of the 
Controller of Rents, no question of its jurisdiction 
being raised. 
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‘The latest case on the Subject is that of Allen 
Bros. v. Bando (7). In that case also the Con- 
troller had refused to ix a standard rent as required 
by section 15 of the Act, and the question of the 
power of a single Judge of the Calcutta High Court 
silting on the Original Side, to revise the Controller's 
order was raised, a rale being issued under both 
‘section 115 of the Code of the Civil Procedure and 
clause 15 () of the Leiters Patent. The teamed 
Judge found that because the Controller is authorized 
to decide judicially and by judicial methods only 
between persons seeking their civil rights, and 
‘because the procedure to be followed under the 
Calcutta Act is in general the procedure of a Court 
of Lave, the Controller in discharging his duty under 
‘section 18 acts asa Court of Justice and is a Civil 
Court in the general sense, whether or not he is a 
Civil Court within the meaning of any particular 
enactment. He held further that because the orders 
‘of the Controller are subject to revision by the 
President of the Tribunal, the Controller is in. the 
position of a Court subordinated to another Court 
in the sense tha! one controls the other, to confirm, 
‘vary, or nullify the orders of the other. He went 
‘on {0 say that by section 107 of the Government of 
India Act power of superintendence is given to the 
High Courts over all Courts subject to their appellate 
jurisdiction and that under its Letters Patent the 
Calcutta High Court has appellate jurisdiction not 
‘only over the ordinary Civil Courts but also over 
all other Courts subject to its superintendence. He 
pointed out that “ Courts subject to the superinten- 
dlence of High Court" means Courts which 
‘were subject to the superintendence of the Courts 
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‘which the High Court superseded and Courts over 
‘which a right of superintendence or some other 
form of appelate jurisdiction has since been granted, 
and be said, “It remains therelore to consider 
‘whether the Calcutta Rent Controller, as a Court, is 
under the High Court in any one of the ways in 
which appellate jurisdiction can be exercised 
«+ + + Asmatters stand the only facts connecting 
him in any way with the Appellate Jurisdiction of the 
High Court are these: 1 think, 
subordinated to the President, that awards of the 
Tribunal made under the Calcutta Improvement Act 
are appealable to this Court under Act 18 of 1911 5 
hat in some cases the President may bimsell give 
ecisions which are deemed to be decisions of the 
Tribunal : and that where the word ‘Judge’ as 
distinct from ' Court” 
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this Court must be established ; 
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grounds of his decision being apparently that the 
President was subject to the superintendence of the 
High Court, because in certain cases appeals (rom 
hhis decisions lay to the High Court, and that 
because in certain circumstances the President had 
power to revise certain orders of the Controller, the 
Controller too must be subject to the superintendence 
of the High Court. 

‘The result of these cases is that where the juris 
diction of the High Court has been questioned it 
thas been held that the High Coons revisional 
powers must be referred to the provisions ef section 
107 of the Government of India Act, ratber than to 
section 115 of the Code. 

Itis pow necessary to consider the case of the 
Rangoon Controller im the light of these decisions 
and of the local law which applies to him. 

Under the Rangoon Rent Act it is the duty of 
the Controller to fix standard rents, and for this 
purpose he is given power to summon and enforce 
the attendance of witnesses and to compel the 
production of documents by the same means and 10, 
far as may be in the same manner as is provided 
in the case of a Court" by the Code of Civil 
Procedure. The Act provides that if the decision of 
the Controller fixing the standard rent is questioned 
“reference” lies to the First Judge of the Court 
‘of Small Causes, Rangoon, that in disposing of such 


be, the procedure lsid down in the Civil 
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procedure, to prescribe forms, and to settle tables of 
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16 declares that the High Court shall be a 
‘Appeal “from the Civ Courts... ss 
allother Coartssubject to its superintendence.” On 
wording of those two provirions of law and on its 
that there is no form of judicial injustice 
High Court has not power to correct, the High 
of Calcutta has founded a series of decisions to 
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any circumstances to interfere even indirectly wit 
the orders of that Court. On this footing ithas revised 
the orders of a Collector under the Land Acquisition 
Act, and it might almost claim to revise the orders 
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right or wrong on the wording of the Calcutta Letters 


an 
is 


Patent, it is not for us to decide, but Edo not think x7, 


‘that they could possiSly be justified on the wording 


‘of the Letters Patent of this Court, which the Bio 
‘corresponding clause omit any relerence to Courts #0 I 


subject to the superintendence of the High Court and 
refer to this Coart merely as a Court of Appeal ard 
to is jidicton merely a“ Appeine Jeietictin.” 
If the words “ subject to its Appellate Jurisdiction’ 
taedon 187 fe Gaveremsent of lads Act are read 
in conjunction with the description of the appellate 
forisdiction of this Court in clause 14 of the Letters 
Patent, it seems to me impossible to hold that section 
107 confers on this Court any powers of rerision in 
respect of any courts for which this Coort is not » 
Court of Appeal or over which it does mot exercise 
Appellate Jurisdiction, I am woable to find that the 
Controller of Rents in Rangoon is a Court or a Civil 
‘Court or that this Court is a Court of appeal from him 
a8 a Court, or has appellate jurisdiction over him or 
that he is a Court subject to the appellate jurisdiction 
‘of this Court within the meaning of section 107 of the 
Government of India Act, or subordinate to this Court 
within the meaning of section 115 of the Code, soasto 
make his decisions subject to revision by this Court 
and I would accordingly give a negative answer to the 
reference. Such an answer may amount to refusing a 
remedy for what is possibly a wrong, but it is only a 
refusal of a particular remedy, and if,asseems possible, 
there is a defect or omission in the wording of the 
‘Act, the primary duty of correcting the mistake lies 
‘on the Legislature and not on the High Court. Hard 
cases make bad lew, and in my opinion it would 
certainly be bad haw if we held that the orders of 
the Controller of Reats are directly subject to revision 
by this Court. 





2 INDIAN LAW REPORTS. [Vot. IIT 
boss 1 would accordingly answer the reference as 
AGAR follows -— 


saute This Court has no jurisdiction to interfere 


waa, 5 directly in revision with orders passed by 
the Rent Controller, Rangoon, refnsing to 
grant a Certificate certifying the standard 
Tent under section 18 of the Rangoon 
Rent Act. 


Rutevos, J—In order to answer the 
relerred it is necessary to decide (2) whether the 
Rent Controller under the Rangoon Rent Act, 1920, is 
‘a Court at all, and (b), if 50, whether he is a Civit 
‘Court whose ‘orders this Court has a power to 


revise. 

Belore considering these questions, however, itis 
necesaty to decide whether this Full Bench of 
three Jodges is precluded from going into the 
question by reason of the decision in Molla v. 
Jandass (1). In that case the present Chief Justice 
held that it was necessary to consider whether the 
Controller was a Civil Court. He held that he was 
fand that be was “‘a Court subordinate to this Court.” 
‘Though the question of reference was only whether 
revision lay t0 the Chief Court from a decision of the 
First Judge of the Small Cause Court when disposing 
of a reference under the Rangoon Rent Act, as the 
Chief Justice held that the further consideration was 
necessary to his decision, I do not consider that s0 
far as his judgment is concerned his views on the 
point com be called otiter dida. Macgregor, }., 
simply concurred. This in my opinion merely meant 
concurrence in the affirmative answer to the matter 
referred. Pratt, J., limited his decision expressly 








Corres 


Vou. It] RANGOON SERIES. 


to the matter referred. In these circumstances it 
cannot be held that this Beach is precloded from 
Boing into the question by reason of the aforenid “r"™* 
decision. 

To decide whether the Controller is a Court we 
must consider the powers and duties conferred of 
imposed on him by the Act, and the procedure 
which any rules made under it may have prescribed 
for im to follow. He is defined in section 2 (0) 

as “the Controller of Rents appointed under this 
Act.? By section 3 the Local Government may by 
notigeation sppcint a Controller and one or more 
Assistant Controllers and may invest an Assistant 
Controller with all or any of the powers of the 
Controller, Section $ gives a landlord vader certain 
Circumstances the right to apply to the Controller to 
alter the standard rent. Section 10 permits tenant 
who is precluded from paying his rent to the 
Yandlord for any reason, to deposit the rent as it 
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is questioned. Section 21 forbids a prosecution 
tunder the Act without the previous sanction of the 
Controller, By section 22 the Local Government may 
make rules to (a) regulate the procedure to be 
followed in enquiries by the Coniroller under this 
‘Act; (6) ditect that such enquiries shall be conducted 
‘0 far as desirable in private.” Ihave set out the 
several powers conferred and it seems clear that 
with the exception of section 17 (2) and any 


17 (2) gives the Controller power to summon and 
enforce the attendance of witnesses and compel the 
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production of documents by the same means and so #3 
far as may be in the same manner as is provided Cau 


4m the case of a Court by the Code of Civil Procedure, 


1908. But once the witnesses appear oF the docoments SR 
are produced, “the manner as is provided in the Ram, 


‘ease of a Court” has no further application to the 
‘enquiry 80 far as the Act itself isconcerned. Contrast 
‘his freedom from judicial trammels with the provision 
in section 23 that in disposing of references from 
‘the decision of the Controller the Judge shall follow 
as nearly as may be the procedure laid down in the 
Civil Procedure Code for the regular trial of suits. 
‘The only ales which I have been able to discover 
which the Local Government has made coder section 
22 prescribing the procedure of the Contreller are 
those published in Financial Department Notification 
No. 35, dated the 27th May 1920 (Burma Gateite, 
Pact I, Sth June 1920, p.473). Theonly one of thefour 
rales that I need refer to is Rule 3, The Controller 
is empowered to award and apportion the costs of 
any proceedings before him among the parties thereto 
in such manner a8 he may deem just. Such costs 
may inclede (a) Court fees, (8) Process fees, (c) Witness 
‘expenses, (d) Advocate’s fees not exceeding half the 
amount of the standard rent per mensem of the 
[premises referred to in the case.” If the Controller 
is not a Court bat an executive public officer under 
the Act, I think it will be conceded that he is not 
transformed into a Court by calling the fee to be 
paid on an application to him a “Court fee” 
instead of a new coined expression like “Rent 
apphcation fee.” While the careful omission of 
prescribing amy other judicial procedore for the 
Controller's enguities is only reconcilable with the 
exeeative as against the judicial character of his 
office. If we contrast the provisions of the Bengal 
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Rent Act, 1859, with the provisions set cut above as 

bas been done already by my brother Heald, it will 

be seen that the Collector's procedure as iid down 

in the 1899 Act was clearly the procedure of a 

Civil Court. Consequently the decisicn of their 

Lordships of the Privy Council ia LLR. 9 Cal. 295 
present case. 


decisions of the High Court 
in respect of the Calcutta Rent Act it must borne in 
mind that the Local Government of Bengal made & 
series of rules under section 23 of the Act, which 

it to make rules “‘regalating 
in enquiries by the 





decisions of the Calcutta High Court. But the 
absence of these two rules here renders the Calcutta 
decisions wholly inapplicable to Rangoon. 

T am therefore of opinion that the Controller is 
not a Court but an Executive and Administrative 
Officer appointed by the Local Government under the 
provisions of the Rangoon Rent Act. That being so 
T must answer the question referred in the negative: 


‘Vou. It] RANGOON SERIES. 
For the purposes of this judgment the second 
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‘question whether if he is a Court is he a Civil Court eek 


whose orders this Court can revise does not arise, 


Ii, however, there had been indicia of judicial character Mtoe 
in the functions of the Controller which T have "71, 


he'd are lacking, I would still hesitate to hold that 
‘this Court had revisional powers over his orders. To 
‘give such powers there must in my opinion be given 
directly or indirectly the right of appeal to superinten- 
dence. It is a growing practice of the Legislature 
to set op pblic authorities with executive and 
jodicial or quasi-jodicial functions. Tbis Court has 
not been given that wide and powerful control which 
the King’s Bench Division possesses over poblic 
authorities by my of Mondamus and Certicrari. It 
by a wide interpretation of its revisional powers, the 
proceedings of all these bodies become subject to this 
‘Court's revision, 1 fear that the proper discharge of 
the duties of the Court as expressly Isid upon it 
‘would sofier. I'am not seriously impressed by the 
argument that a subject may suffer a wrong without 
redress if the public authority fails to do its duty. 
‘The subject has always open to him the remedy 
‘of moving the authority's executive superior who has 
the power in this case of admonishing him or if 
need be removing him. 

‘The only difidence I have in answering this 
reference atises from my coming to a different 
‘conchusion to that of the Chief Justice whose opinion 
at all times carries great weight. 

But for the reasons above given, my answer to the 
‘question referred is in the negative. 
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Lambert (Junior —for the Appellants. 


Campagnac—for the Respondent. 

‘Huan, J—Respondent, who gives his age as $6, 
is aso of Shwe Baw and his first wife, Ma Shwe ME 
eho died forty-five years ago. After Ma Shwe Me's 
death, Shwe Baw married 2 second wife, Ma I, whom 
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he subsequently divorced. He then married a third 
wife, Ma Te, a widow with three children, two of 
whom are the first and second appellants, the third 
having died and left three children who were 
defendants in the suit but have not joined in the 
appeal. Shive Baw died twenty-cight years ago leaving 
respondent, who would then be at least eighteen years 
of age, and Ma Te and her children surviving him. 
Ma Te died two years ago. 

Respondent sued Ma Te's children and their 
representatives to recover a one-half share of certain 
properties which he alleged to be jointly acquired 
property of the marriage of Shwe Baw and Ma Te, 
And he joined the third and fourth appellants as being 
purchasers from the frst and second appellants of a 
plot of paddy land which stood in Ma Te's name and 
Which be alleged to form part of the jointly acquired 
Property. 

‘The defence, so far as appeliants are concernet 
was that respondent had received his share on his 
father's death, that the property was not the jointly 
acquired property of the marriage of Shwe Baw and 
Ma Te, that respondent was not entitled to mesne 
profits, that hisclaim, which came into existence at 
the death of Shwe Baw twenty-eight years ago was 
time-barred, and that even if he was entitled to claim, 
‘the amount paid by them for the funeral of Ma T8 
‘must be taken into consideration. 

‘The lower Courts found that it was not proved 
that respondent received a share on his father's death, 
‘that the estate in which respondent was entitled to 
share consisted of the plot of paddy land which was 
worth Rs. 3,78, a house-site worth Rs. 200, four 
buffaloes worth Rs. 170 and two bullocks worth 
Rs, 120, that respondent was entitled to half the 
value of that estates less Rs. 200 paid by the first 
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and second appellants for Ma Te’s funeral expenses, 
and that he was also entitled to mesne profits for to 
years on his share of the land. A decree was 
accordingly passed in respondent's favour for half 


the paddy land, or its value Rs. 1,890, together with 
Rs, 690 as representing half the value of the other 





his own right to one-fourth of the family estate 
because he takes the place of the deceased parent in 
the family, but 1 do not think that the old law 
contemplated his being entitled to take away his 
share and leave the family. On the cottrary 1 think 
that he was intended to re the family as one 
of its heads, a special share in the family property 
being segregated for him in cocsideration of bis 
doing s0. On the surviving parent's re-marriage, 
cither the old family might be regarded as continuing, 
or a new family might be regarded as being 
instituted. The auratha was entitled, if he chose to 
regard the old family as dissolved, to take away the 
share in its property which bad been segregated for 
him. If he was not old enough to separate, his 
share was to be segregated for him in 
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‘of the new family, vide the Dhammathats cited in 
‘Shrce Yuet v, Tum Shein (1). On the death of the 
surviving parent the auratha, whose share had been 
‘segregated because he was not old enough to separate 7 





is entitled to clsim that share from the step-parent uae, 





and the children, jointly apparently, are entitled to 
claim three-fourths of so much as remains of the 
property which their parent brought to the second 
marriage, vide the authorities cited in fa Nycin v. 
Ma Tha Gaung (2. Further, on the death of the 
‘step-parent, the children of the first marriage have a 
fresh right to claim a share of the jointly acquired 
property of the marriage of their parent and the 
‘stepparent, vide the Dhammathts cited in. section 
253 of the Digest and section 9 of the X Book of 
Manugye, and, if there are no children of the marriage, 
‘Dut are siep-children on both sides, as in this case, 
the estate is to be divided equally between them. 

It is suggested that if the owratha on the death 
‘of a parent or on the re-marriage of the surviving 
parent, or the children on the death of the surviving 
parent have taken their shares, then they have no 
further interest in the estate, and that, if, as was 
‘suggested in the case of Pan On v. Tun Tha (3), 
the shares to which they are entitled vest in them and 
become their property, then they must be regarded 
as having taken those shares in spite of the fact that 
‘they may have lost them subsequently by operation 
‘of the Law of Limitation, and can have no further 
interest in the esiate. 

T have no doubt that under the old law joint. 
fiving that is a continuance in the family, was 
necessary for a continuance of rights in the family 
property, and that a child who took his share and 
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As for the suggestion that respondent could have 
‘no interest in property acquired by the step-mother 
after the death of his father, it seems clear that the 
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estate in which he shares is the family estate as it o\reet 


stands on the death of his step-paren 
of that estate as can fairly be regarded as the joint 
family property of the marriage of his father and 
the step-mother, his share is one-half, and I see no 





for the mesne in view 
case of Pan Ge x. Tun Tha 1 do not see how 
they could have been refused. 
T would therefore confirm the decrees of the 
lower Courts and dismiss the appeal with costs, 
Chant, I concur, 
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N,N. Burjorjee—for the Appellant. 

Cowasjee—for the Respondent. 

Roptnsox, CJ AXD Brows, J—Two suits 
were brought by the plaintiff Chettiar Firm to 
recover moneys due on two promissory-notes 
secured by equitable mortgage by deposit of 
title deces, ‘The two cases were heard together, the 
evidence being the same, and a decree was passed 
in favour of the plaintifis in both cases. The first 
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done, The suitsthen proceeded against defendants 
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1, 6 and 7, the son of Teo Khoo Tee's Chinese yap 


wife, the residuary legatce under the Will, his widow 


Ma Sein Byé, who is now the sole appellant, and SE%%% 
his brother. Defendants 1 and 7 have not appeared exit 


of taken any partin the suits. 





Teo Khoo Tee was trading in partnership with his ®°@°™ 


brother the seventh defendant. 
seven or eight months after his death Ma Sein Byt, by 
the ad of Lugys bad this Willopenedandits contents 
were explained. The Will directs the executors to 
realize his share in the partnershipand oat of thatshare 
to pay certain legacies. He further devised the house 
No, 87, Tsitkai Maung Khine Street, which is the 
subject of the equitable mortgage in this appeal, to 
& minor son by his Chinese wite, who was the fifth 
defendant, There is no doubt therefore that Ma 
Sein By’ was fully aware that the testator’s direction 
was that his share in the partnership should be 
realized and that the partnership should not be 
‘continued so faras he was concerned. 

Its in evidence that after Teo Khoo Tee's death 
the Chettiar, being anxious for his money, went and 
interviewed the seventh defendant who was then carry: 
ing on the partnership business, and Ma Sein By and 
‘the adult children who were in Rangoon, and was 
informed that he need not be in fear for his money, 
and that the business would be continued as before, 
that it was continued, and that Rs. 10,000 was paid 
‘and the titledeeds of one of the houses deposited 
as security were returned. The takings of the 
partnership were paid in to the account with the 
Chettiar. The frst defendant then came from China 
and became the manager of the business, his uncle, 
the seventh defendant going to China. ‘Some two 
and a half years after Teo Khoo Tee's death it was 
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that the next morning the 23rd May 1921, the 
Chettiar, who was satisfied with the title, advanced 
the money. ‘The promissory-note, Exhibit K, was 
‘executed by the first defendant on behalf of Ban Aun 
& Co, and the title deeds were handed over 
as security with intent to create an equitable 
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‘of the Registration Act.” They 
further refer to the case of Pronitsandas Melita 
¥. Cham Ma Phee (3), where it was laid down by 
their Lordships as follows: —" The law wpon this 
subject is beyond any doubt: (I) where titles are 
handed over with nothing said except that they are to 
be security, the law supposes that the scope of the 
‘security is the scope ofthe title; (2) where, however, 
titles are handed over accompanied by a bargain, that 
bargain must rule; (3) lastly, when the bargain is a 
written bargain, it, and it alove, must determine 
what is the scope and extent of secrity." The words 
of Lord Cairns in the case of Shaw v. Foster (4) are 
also quoted: "Athough it isa well-established rule 
‘of equity that a deposit of a document of title 
without more, without writing, oF without word of 
mouth, will create in equity a charge upon the 
property referred to, ! apprebend that that generalrale 
‘will not apply whea you ave a deposit accompanied 
by an actual written charge. In that case you must 
refer to the term of the written document, and any 
‘implication that might be raised, supposing there 
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to silence by the documents by which alone you 
must be governed. 
question that, if this document, Exhibit L, was given 


185 was no document, is pat out of the case and reduced 


a 
=o 
oe 
= 
= 
= 
= 
sh 


Vou. 111] RANGOON SERIES. 


executed in Subrimonian's case, and, ifthe transaction 
was all one and this document was’ executed 
simoltaneously with the deposit of title deeds, it 





‘Coming now to the evidence, the plaint sets out 
the execution of the promissory-note and then proceeds 
that “at the same time, as agreed between the 
attics, the said defendant deposited the title deeds 
Telating to house No. §7 in Tsitkai Macng Khine 
Street, Rangoce,. . . . . . . with intent to 
ree sncarhy theron in respect ofthe ed lous 


submitted that no valid mortgage was created for want 
of registration of the said agreement. Exhibit L bears 
date on the stamp the 24th of some month in 1919, and 
it is urged that the Chettisr got a number of these 
printed forms stamped for the purpose of using them 
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below had the witness before him and he held that 


belie 


the witnesses was speaking the truth. He is ina 
better position to decide that question than 
Court of Appeal, are, and we see no reason 


life 


{ 
it 







. this point was not argued. The 
jadgment says, With regard to issue No. 8 it has 
not been contended that Exhibit L is document 


the Court below that Exhibit L did not form, and 
was not intended to form, the bargain between the 


memorandum did not create a mortgage which was 
already in existence. 

‘The only other question is whether the Executors 
by acting in the manner they did can bind the 
estate. The Chettiar did nct know there was a Will. 
We have been referred to the English Law on the 
subject. But it would appear that the Indian Law as 
regards immoveable property is different. That is 
contained in section 269 of the Indian Succession 
‘Act which lays down that, “ An executor or adminis 
trator has power to dispose of the property of the 
deceased either wholly or in part in such manner 
ashe may think &t" That power is unqualified and 
‘embodies the law in England as to persomalty. 
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relerence to the arbitration of a panchayat shortly after 
Udaya Servai's death, they had paid and respondents 
had accepted Rs. 1,000 in full seitlement of their 
claims in respect of the estate, 

The second appellant and the mother of the 
respondents are sisters. Udaya Servai lived with them 
‘both at the same time and had children by beth, the 
frst appellant being his son by the second appellant, 
and the respondents being his sons by her younger 
sister Minachi. 

The Trial Court held that both were wives and 
that the first appellant and the respondents were all 
‘three legitimate sons of Udaya Servai and as such 
‘were entitled to share equally in his estate. 

_ Appellants allege in appeal that the frst respondent’® 
‘suit was barred by limitation, that respondents were 
merely illegitimate children, that even if they were 
legitimate their share would be one-fourth each and 
not onethird because there was another son who 
died after Udaya Servai's death, that respondents 
‘were bound by the award since Minachi, being their 
mother and natural guardian, had power to refer their 
claims toarbitration and to bind them by such reference, 
nd that having enjoyed the benefit of the award, 
they are estopped from denying its vali 

‘The fist respondent filed a cross-objection alleging 
that the first appellant was illegitimate, and that 
therefore he (first respondent) was entitled to one-half 
and not to one-third of the estate. 

It is in our opinion proved beyond doubt that 
there was a reference to arbitration and an award, and, 
if the first respondent is bound by the reference and 
‘the a ward, he clearly has no case. 

‘The learned Jadge in the lower Court belé that 
the reference could not bind him because he was a 
mivor. 
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The case of Semmakal v. Subrammal (1) is almost 
‘exactly parallel to this case. In that cate also there 
‘were two widows and two familes, a minor son on 
fone side, and two sons on the other. The mother 
of the one son claimed that the husband's estate ought 
to be divided equally between the two families, while 
the mother of the two claimed that it ought tobe 
divided into three shares; of which abe or her family 


decision of a fanchayat and they and the minor son 
signed a relerence to arbitration. The award of the 
panchayat decided that the property should be divided. 
into equal moieties. The mother of the two refused 
to accept the award, and the other widow sued for 
half share accurdingtotheaward. It was contended 
that the award was invalid, because the minor could 
not be bound by the reference or by his mother’s 
‘act in agreeing to it. The learned Judges said that 
all acts of the guardian which were such as an infant 
might, if of age, reasonably and pradently do for 
himself, must be upheld when done for him by his 
‘uardian, If that decision is still good law, it is 
‘ficient for the disposal of the suit, since we see no 
reason to believe that the reference in this case was not 
for the benefit of the first respondent and was not an 
act which he might reasonably and prudently have 
done for himself, The case was cited in Romat Kissen 
Sett v, Hurrololl Sett (2) where the learned Judge 
‘nid that, “the cases appear to show that a naiaral 
‘guardian has power to submit to arbitration,” though 
the minor is of course entitled to set aside the 
award on coming of age on proof that it was not for 
his benelit, and in the cases of Salrappa v. Shivoppa 
G) where a reference to arbitration was made by the 
See Fie cos Ree. SUNN IR Coat 
“Gen 3s eater 
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Iastration B to the section lays down, “The 
‘executor, in the exercise of his discretion, mortgages a 
part of the immoveable estate of the deceased, The 
‘mortgage is walid."” And wherethe executors borrowed 
money to discharge debts incurred by them in the 
administration of the estate and gave a bond for 
repayment, and at the same time mortgaged all their 
right, tile and interest in certain real estate as 
farther security Power to sell on default made 
tothe , it was held that the executors had 
that power and that the conveyance made in exercise 
of the power given is valid and operative to transfer 
the property to the purchaser (Seale v, Brown, LAR. 
1 All. 710), That being so—and this point not 
having been raised before,—we are of opinion that 
‘the decision of the Court below was correct and the 
decree passed must be confirmed, The appeal will 
stand rejected with costs throughout, 
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Bhattacharia—ior the Appellants. 

Atyangar—for the Respondents. 

Heat axp Ruttepos, JJ.—The first respondent 
sued for the administration of the estate of his father 
‘Udaya Servai, whodied about 1909, and for the recovery 
of his share which he alleged to. be one-half, from 
appellants. He joined as one of the defendants his 
‘brother, the second respondent, whom heallened tobe 
‘entitled to the other half of the estate. He claimed 
that he was within limitation because he was coly two 
years over the age of the majority, and also because he 
had only recently been excluded from joint enjoyment 
‘of the estate, 

‘Appellants’ defence was that two respondents were 
‘legitimate children of Udaya Servai and that the 
fest appellant being the only legitimate ton was solely 
entitled to the estate. They also pleaded that in 

award which was made on a 
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bia guardian, the amar whlch 
was upheld review 
not be said that the veins 





iy 


In these circumstances we hold that the award 
in this case was binding on the first respondent and 
was a bar to this suit, and we set aside the jedgment 
and decree of the lower Court, and dismiss the 
soit, 

‘The frst respoodent will bear the appellants’ 
costs throughout. 
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rn Cian Mya LB. Manne CE Pe, Me Thy 3 BLT 
Se riforat to. 
iawn Ming's Digs 1,33 | Manngye, VE Bemrefre t. 


‘This was a reference made by Mr, Justice Maung 





‘Applicant Ma E Sein was about seventeen years when she 
coped with the respondest Maung Hla Mn, who also wat abcet 
the sameage. They were living in neighbouring houses in te S2nd 
‘Sreet, Ringson. The bry hats widowed wether Ma Sein, who is 
well to do. Toe wc i poce orphan andthe was working inthe 
homie of Masa Gri (D:W. 32. She apparestiy has coly cor clone 
‘eistioe in the person of ber auet,Ma Ta. The elopement wa Bot 
followed by any eurringe with the consent of either Ma Ta or Ma 
Seis, Ta fat, Ma Sein has separated her son from the gel aod 
mactied hin 1o another gif. Consequently. Ma E Sein apotied 
{or maintenance as a wile and her application has been dismiwed 
0 the round that there was wo walhd marvage, 

Although the cate is somewhat petty se itlanelved important 
egal qacstions vitally allecting the interes of these governed 
‘by the Boddhiat Law. The heat question yt what age mlaceity 
‘ceases and tho next is whether daring minccity the wast of 





‘ordinary age of majority is twenty-one the age of consent to 
‘matimooy is fourieen in maler aod twelve in females. In the 
Mahomedan Law puberty is presomed st the completion of 
‘teen years, unless there ip evidence to the contrary. AL a 
‘geceral rule 2 pecron whe completes te age of Steen years 
‘considered wltbost Gitiaction of vex to be adults 20d st farts 
‘powensed of the cazacity to ester into legal tantactions. 
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attaining majority are free to contract marriages without the 
‘consent oftheir guardians. 

‘in Hindo Law muriage is regarded not only asa civilcontract 
bot also 25. sacrament. Want of age does not render a percon 
incompetent to marty snd there is 90 age Gaed a8 the ane of 
consent for marriage. But as iavesitre with the saered thread 
hich takesplace forthe Brabmin, Kbastriya and Vainya ordinary 
at the ages of eight, eleven and twelve wears, must precede 
smatigey practically the limits ofthe mariagenble ages for these 
classes ave eizht, eleven and twelve yeas respectively: and for 
‘the Seda thece is no iit at all. In Bucdbist Law the marti 
able age for both sexes may be taken a fifteen or sixteen ye. 
‘The seven Diarmathts mesticned in Secticn 33 of Volume Hl of 
‘the Kiawon Mings's Digest make it the daty uf the paren to 
give thei childcen ia macriage on theie staining the axe of 
‘teen or sixteen years. The cevsin is obvicus. In the Te 
elaba, is said tbat there i no coe wha 0» ataining the oe of 
Duberty tas not experienced the deve :9 love ct to be 
to possess thar hich anvvrlly desirable. Joet as the 
‘loom ie their dee season, 49 i is natural for sentient beings to 
‘manifest their deve at tke age of puter. So ifthe children 
‘who have attained the age of fiteen ce sisteen years fll nto sn, 
‘the Dhammathais attach the blame 19 the parents. The parents 
afe > make stable matrimonial alliances for them. But ean the 
Children contract marriage themsleves without the consent oF 
‘approval of theic parents or guardians? A single Dhammathats 
‘mentioned in Section 35 of the Digest says," Marriage is valid 
‘when both the contracting parties as well at'theie parents agree 
1 the union, and i is ital when one of the cootractng parties 
does not, oF both do wot, desire the usion, although the perents 
may agree fot, or when the contracting parties desire the union 
bat their parents donot approve of it." Now in Buddhist Law, 
marriage is a consensual contracl- in Common Law 2 person 
below eighteen is not consideced as having attained the age of 
‘discretion and competent 19 enter inlo a e=atract. A contract by 
a minor is no contract at al. A contract of martiage is ost as 
fimportaat if wot more important, tbat an ordinary contract. An 
unhappy marrige is attended with serious consequences, and 
Jouthiareweaa rae isfatoated. So this most have been the eaaca 
why the Dhavomathats made the approval ofthe parents essential 
Unfortunately, in the case of boys the Dhammathas do pot mes- 
tonany ag: Hnit. In consequence, the intention ofthe Dinmea- 
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ts becomes defeated As in Hide Law the texts speak of puar- 
Saoabip cely with celerence to females. $e, Healt, «was well 
{ostiéed im saying that there io nothing in Buedhist Taw to 
‘prevent a youth from coutracting a valid marrige without bis 
areal’ coosent at any te after be is physically competcat for 
sacriage (Maung Nyein v, Ma Myin, 3 U.BR, 75). Heheld that 


‘As pointed out above, the Dismiodhats speak of guardianship 
‘only with respect o females. A¥ many at twenty Dharmathate 
cited in section 145 of the Digest iy down that although a 
‘aughies may have borne ten children after elopement her parents 
‘ave ail the right of givin her in marrage. But exception is 
‘made in the cate of widows and éivorcersand women who have 
attained the age of twenty as well as women who have eloped with 
thei lovers three tines, Also under certain circumstances mens 
tioved insects 146 and 99 the conseot of the parents will be 
‘presumed. So it srems that fo the eae ofa woman undertwenty 
{econsant ther exposed crimped of he parents er arene 

‘Accordingly, the Special Court tn Quee-Bogrant v. Ne 0 
(1.202) held that at Budchiet Law a war casset coutract valid 
imariige with virgia omer (een!y years withow! ber guardian's 
coosent. In Crows v. Chan Mya (1 L-B.R, 297) a conttary view 
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tis alo settled law that a Barman Buddhist, whether male 
or femate,adal of niner,canaot be legally married without 

for her consent or agaiast his or her will? Wa Thein v, 
Ma The Hrin, 8 LBLR, 347) 

‘To sam up, beth im the case of boys and girls the age of 
consent may be tales as Steen or sixteen years. Thereisnoage 
limit for boysas regards minority, bat in the case ofa girl who has 
rot bees marred, she ina minor up totwenty. Except in the 
ase of widows and divorcees, there can be ro valid mati 

‘minor gel without the consent, expressed or impli 
‘parents and goardans. 

In wlew of the vital importance of the question and of the 
‘conflicting views ol the erinect jedges inthe cases quoted abovey 
1 beg to rele the following question, forthe decision ofa Bench 
‘ora Foll Beach according asthe Hon'ble the Chiet Justice may 
iret. 

Except in the cate of widows and! divorcees can a ie] under 
twenty years contcict valid marrage ‘without the consent 
dither excess or implied, of the parents or guardians ander 
Burmese Buddhist Law?” 

















‘The matter came up in due conse for hearing before 
‘a Full Bench composed of Robinson, C.J., Brown and 
Maung Gyi, JJ with the result as reported here- 
under -— 


Ba Thein (2)—for the Applicant. 
Davies—for the Respondent. 


Rostxsox, CJ.—The question referred for decision 
of a Full Bench is:— Except in the case of widows 
and divorcees, can a girl under twenty years contract a 
valid. marriage without the consent, either express oF 
implied, of her parents or guardians under Burmese 
Buddhist Law?” 

The question is one of very greatimportance, butitis 
not one which, to my mind, presents any real difficulty. 

Tn the case of Quect-Empress v. Nga Ne U (1), 
it was held by the Special Court that by Buddhist Law 

ws ae 
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‘2 man cannot contract a valid marriage with a minor 
without her guardian's consent, and that sexual 
ithout such consent is 
“iicitintercourse "within the meaning of section 366 
Indian Penal Code. That ruling was followed in 
King-Emperor v. Nga Fo Saw (2). 

In the case of Crowm x. Chom Mya (3) three 
‘questions were referred to » Full Bench :—(1) Cama 
Burmese Buddhist minor girl under any circumstances 
‘contract a valid marriage withoat the consent of be 
wuardian? (2) If a Burmese Buddhist girl under 
sixteen years of age elopes with a lover of her own free 
will intending to cobabit with him, is the resulting 
‘sexual intercourse necessarily ilicit/(3) Does section 
366 of the Indian Penal Code apply to a case in 
which a minor girl, at the time of the kidnapping from 
Jawfol guardianship, intends to cohabit of her own free 
‘will with the kidnapper? The last of these thre® 
‘questions was the only one that was necessary for the 
decision of the appeal. Irwin, J. referring to sections 
21, 22 and 23, Book VI, of the Manugye, held that the 
‘eal test was'the intention of the parties, “and that 
if the girl is steadfastly determined to marry her 
lover, and be continues of the same mind, the 
Fights of the guardian most give way belore 
accomplished fzeis." Fox, J, merely concurred ; but 
Thirkell White, C.J, while Concurring as totbe answer 
to the third question, declined to express an opinion 
‘on the first and second questions. He said that the 
‘questions had not bees fully argued, and that be would 
‘not like to commit himself to an opinion on these 
important questions of Buddhist Law without hearing 
arguments on both sides and withouta full examination 
‘of all the texts bearing on the points, No reference 
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was matle in that decision to the Rajabala orto section 
28, Chapter VI of the Mamugye. 

In the case of King-Emperor v. Nga 
Adamson, J.C., held with reference to this question 
‘of marriage, ““It appears to be the opinon of two 
of the Honourable Judges of the Chief Court that 
the test is the real intention of the parties, and 
that if the intention is to marry, the marriage is an 
accomplished fact from the date of the elopement. 
T cannot but think that this interpretation of the 
law would appear to be rather startling to Buddhist 
parents, and I doubt ‘chether any would be found 
Who sould admit i.” He pointed out that the 
prosision of the Dhainmuathats as regards these three 
elopements is obsclete and would not receive 
‘countenance at the present day 

In King-Emperor x. Nya Ngd (8), Irwin, J a8 
Judicial Commissioner, adhered to the view 
previously expressed by him in Chan Sya's case, 

T myself in the ease of Maung Chit Pe v. Ma Tin 
(©), dealing with the question as to whether the 
consent of parents is essential to the validity of the 
marriage of a minor who elopes, “doubted the 
correctness of the decision in Cham Mya's case, 

‘That decision is thus the only one to support that 
view of the question. 

There are decisions to the contrary, and doubts 
hhave been thrown on the correctuess of the 
decision in Chan Mya’s case on two subsequent 
‘cccasions. 

‘There is no doubt that the Diammathats contain 
a large number of texts relating to the right and 
duties of parents and guardians, and that the control 
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that they exercise over minors is a distinct and 


wc ESum marked feature of Burmese Buddhist Law; and to 
sania hold that a minor girl could, by the exercise of her 





‘unguided impulse by running away with a lover, 
absolutely set at naught and take no account of the 
control of her parents or guardians is entirely 
contrary to a very prominent provision of Burmese 
Law, 

‘The Dhammathals no doubt esjein upon parents 
‘and guardians the necessity to marry minors at the 
‘age of fifteen or sixteen #0 a8 to prevent their falling 
into sin, but they expressly, as it seems 10 me, maintain 
the position that even though parests or guardians 
do not pay any regard to the rule enjoined upon 
them, it is only when the gicl bas reached the age 
of twenty years that she has a right to contract a 
valid martiage without their consent, 

In Chapter VI of section 33, Kinwun Mingyi’s 
Digest, Vol. Il, we find a passage from the Rajabala, 
which runs as follows:— "After her attaining the 
age of twenty years a woman may marry a man of 
her choice although her guardians may not approve 
of the marriage.” The reason is that her guardi 
did not give her in marriage when she arrived at 
the marriageable age. 

None of the authorities that havebeen quoted have 
referred to section 28 of Volume VI of the Manugye. 

It deals with the case of women who are under 
the protection of their parents; and it provides that, 
“as regards the cight women abore noted, if their 
protector do not give them in marriage to a proper 
person, and they shall willingly have connection 
with @ young man, provided they are above twenty 
years of age, let them have a right to live with the 
man of their choice. Why is this *becanse their 
protector watched them with out regard to their 
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desires.” Earlier, it lays down as follows:—"If 
carnal knowledge be had of any of these eight classes. ™ 


‘be claimed as a wife. Why is this because their 


‘children, especially in the matter of their marriage, 
in my opinion, be no doubt that no 
under the age of twentr can contract 2 
marriage withoot the consent or against the 
parents of guardians, of of the relation 

protection she is living. 
2ist section shows that the parents can 
man with whom 
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may be implied, and the lack of it be 
subsequent conduct. Thus in the 
jon it provides that if a minor, who has 
1d, subsequently returns to the village and lives 
‘man, and has children by him, openly and 
¢ knowledge of ber parents of guardians, and 
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may therefore be that although there was no valid 
marriage to statt with, the connection may be con~ 
verted into a valid mariage by the consent, expressed 
or implied, of the parents or gmrdians given to it 
afterwards, 

For these reasons, 1 would answer the question 
referred in the negative. 

Brown, J—I concur, 

Mavxo Giy, JI concur, i 
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Pe Henan Mang Tr, SLUR, 115; Po Slav Min, SLR, 483 Po 
Zany Masing Nw,? LER, flied, 
Kya Gaing—for the Appellant. 
Ba Thein—(or the Respondents, 


Cann, J.—This was a suit for partition of the 
estate of U Lin, who had six children, most of 
whom predeceased him. The position is as 
follows — 

Ma Si, who has been found to be the orasa died 
before U Ldn, leaving a daughter, Ma Aung Tin, 
‘who was the original fst plaintiff, She died during 
the pendency of the suit and her husband. and 

en were substituted as the Grst four plointfis. 
Ma Ni had a daughter Ma Hnin Nyun, Both 
had died before U Lin, Ma Hain Nyun leaving two 
children—Ma Wet Kyi and Ma Ngwe Kaing— 
defendants 6 and 7, It is claimed that they are 
outof-time great-grandchildren and therefore not 
led to share, 

Ma Dun alo died before U Lén leaving two 
children—Ma Thé Nyun and Maung Po Htaw— 
defendants 2 and 3. 

‘The fourth child, U Shwe Y8, is still ali 
is the frst defendant and the present appellant. 

Maung Shwe E had also died before U Lon, 
leaving tiro children—Maung Kyaw Mya and Maung 
Kyaw Than—defendants 4 and 5. 

‘Maung Shwe Nyun had also died leaving children— 
Maung Tha I, Ma Saw Tin and Ma Pwa Tin— 
plaintfis 5, 6 and 7. 

Both Courts below gave Ma Aung Tin’s children 
an equal share with the appellant Shwe Ye. It is 
contended in this appeal that this is wrong. I tink 
this contention may be dismissed at once. On the 
finding that Ma Aung Tin’s mother, Ma Si, was the 
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her death. It therefore passed undiminished to fer 
heirs, 

The next question is whether the great-grand- 
cluldren Ma Wet Kyi and Ma Ngwe Kaing 
entitled to share at all. Both the Courts below 
them oneourth of the share allotted to the other 
sets of grandchildren, bot neither Court has given 
any real reason for doing so or any authori 
holding that they are entitled to share at all. 

This is a question on which there are few 
published decisions. Ik was tovcbed upon in Ma 
Gun Bin x. Maung Po Kyoe (1) where Mr. 
Burgess, J.C., said at page 74—"By analogy if all 


& 





feaching the inheritance, and the great-grandchildren, 
his offspring, would not be allowed to come into 
‘competition with the inheriting class, at least on the 
same level.” 

Ik is to be noticed that there is here m0 definite 
decision whether great-grandchiléren are entitled to 
inherit in competition with nearer decesndants, That 
‘question did notin fact arise in the case, 

The next cate is Maung Nyo +. Ma Hla Kyx (2) 
in which it was defiaitely held that great-grand- 
children were not entitled to share at all in competition 
with grandchildren. The correctness of this decision 
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‘was somewhat strongly contested by U Tha Gywe 
in his Treatise on Buddhist Law, Vol. II (pages 
72-—77); this I pass over for the present, 

The next case—and the only other one that I 
can find—is Mi Kim v, Mi San Me (3), in which 
MacColl, A.C, accepted and followed the decision 
in Masog Nyo’s case (2), and beld that “An outot 








again further discussed in 
U Tha Gywe's Conflict of Authority in Buddhist 
Law (Vol I, p. 68, of seq). Here at first the 
learned commentator seems inclined to contest 
the decision, bat at page 71 he Sally accepts it as 
correct. I have read through his arguments in both 
Books and have referred 10 all the important 
authorities cited by him. Most of these are 
authorities for the proposition that in certain 
circumstances great grandchildren are entitled to 
inherit. But that is mot the question—which ig 
whether they are entitled to inherit in competition 
‘with children and or grandchildren. Tdo not think it 
is necessary to discuss all these authorities in detail, 
‘but would refer to section 183 of the dfvasankhepa, 
This, in the translation, reads: ‘If it is desired that 
the undivided ancestral property left by parents of 
‘grandparents should be divided, a division can be 
made either among sons, grandsons or great- 
grandsons... .” But referring to the text J find 
that it would be better translated ar, “ Sons may divide 
among themselves (hin gyin , grandsons may divide 
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children cannot inherit in competition with children. 
It follows that Ma Wet Kyi and Ma Ngwe Kaing 
‘are not entitled to inherit. 

‘The next question is how the estate is to be 
shared by the remaining parties. The plaintifi, who 
‘are now respondents, after setting out that these 
great grandchildren were not entitled to share, 
claimed that they themselves were entitled to 12 
shares out of 24. The basis of this claim was that 
Ma Aung Tin, fist plaintifl,and Shwe Yé, defendant, 
were entitled to one stare escb, and that each set of 

‘was entitled to ontlowrth share. Cne 





claims, in effect, that the child takes four shares and 
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each set of grandchildren one share. This would 
perhaps be more satisfactory than the actual rule, 
bat it is not the actual rule. The Diiammathats 
quoted in section 164 of the Digest are clear that the 
grandchildren take one-fourth of the share of their 
‘deceased parent. As an example of the application 
ff this rule we may take the case of two childrens 
cone of whom has predeceased the parents, Had 
‘this child been alive, his share would have been one 
half, His children therefore take one-eighth and the 
Temaining sever-cighths go to the surviving child. 

out of three children one is dead 
leaving issue, his share is one-third and his children 
will take one-fourth of this, of one-twelfth, and the 
ths ace divided equally by the 
two surviving children. If two out of three are dead, 
both leaving istue, then each set of grandchildres 
takes oneswelith and the surviving children take 
‘the remaining tentwelfths, 

This, s0 far as 1 can ascertain, is the manner in 
which the rule has always been applied. Instances 
are Ma Saw Newe v. Ma Tein Yin (3), Po Sein v. 
Po Min (6), Po Zan v. Maung Nyo (7), and Po 
Hman v. Maung Tin (8). 1 should not have thought 
it necessary to go into this question in such detail, 
hhad it not been that the District Judge has adopted 
@ method of division for which there seems to be no 
authority at all. 

A. further question arises. In calculating the 
shares of the grandchildren are we to take into 
account Ma Ni, the grandmother of the two great. 
grandchildren whom I have held to be excluded ? 

T can fiad no definite authority on this point. In 
some of the cases that I have just mentioned there 


@ omen LER, 1 aes 
CloewyLeR Ze, — MUsisiS 6 LORI, 























469 
was 
Pre 
sete 


macho Po 
‘ike 


com 


470 


fri 
ve 


INDIAN LAW REPORTS. [Vot. IIT 


had been children who bad died leaving no issue 
and in those cases such children were always left 
‘out of account altogether, This was done tacitly and 
‘without any discassioa, but it seems to be reasonable 
and only fair to the grandchildren. Othereite we 
might have to take into account all children who 
had died whether in infancy or later. The case of 
Ma Ni, is, I think, analogous, Sbe has left 


In my view, therefore, we showld consider that 
there are only five heirs and net six. On this basis 
the division should be as follows -— 

Ma Dan's children—Ma The Nyon and Maong 
Po Htaw, defendants 2 and S-are entitled to 
one-fourth of one-fifth, or one-twentieth, which they 
‘will share equally between themsches. 

Similacly Shove E's chilécen—Kyaw Myaacd Kyaw 
‘Than, defendants 4 and S—are jointly entitled to 
one-twentieth. 

‘And Ma Shwe Nyun's children—Tha I, Ma Saw 
Tin and Ma Pwa Tin, plaintiis 5, 6 and 7—are 
jointly entitled to one-twentieth. 

The remaining seventeen-twenticths is to be 
divided equally between the appellant, Shwe Ye, who 
‘will take seventeen-fortieths, and Ma Aung Tin's 
heirs, who will joinly take the other seventeen. 
fortieths. 
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reincatSns Cas Goce ack Net wil the High Coun ioe tm 
‘evalon oa those Sat ave ad ben sonata Ife ut 1 an 
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Toon Gy Maniayv Rom} Raghannath, 1 Bats 280—refre 
euskal 7 Taran Ne Jago Sng 27 Aly 334; Nathan 
‘Sutnarage Dir Harr Marea, 4 Bos, 291—fellowe 
“fordtrey Menai , Bras Reta Conon, Lill, 7 LR 
Maneg Bs Kew anne Hem, 10 B.S 398; Suvamonia* Chl 
ethan .D.Gath.7 fe Sede from 
'N. K. Bhatiachariya—for the Applicant. 
Thein Maung (1)—for the Respondents. 
Doviz, J.—Siva Dass Dey sued Ashabi and 
‘Mohammed Sultan as legal representatives of Ma 
for Rs. 470 in the Small Cause Court of Moulmein. 
Ashabi, in her written statement, admitted the 
chim. The learned Judge of the Small Cause Court 
‘of Moulmein decided that the evidence had failed 
to establish the liability of Ma Sa, and, considering 
that Ashabi tad admitted the claim in collusion 
5 Gat Revs Wo. 16 of 1985 agna tbe dees of he Set Coane 
‘conto Noses Gin Regus Na ES 194 
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473 


discretion on the High Court.” This view was taken m5 


in Nathuram Shionarayon , Dhularam Hariram soa 
Marvadi (5), where it was held that a High Court 
bad power in exceptional cases to interfere with 
decisions on questions of fact. In Lieuwtenant-Colonel 
J. G. Turner v. Jagnohan Singh (6), the Allahabad 
High Court, after reviewing a number of orders and 
judgments of the Allababad High Court including 
some referred to by Mr. Justice Fox, has laid down 
that a High Court is not precluded from interfering 
in exceptional cricumstances with a decision on fact. 

With all due respect it appears to me that the 
interpretation placed on section 25 of the Provincial 
Small Cause Courts Act by Fox, J., was unduly 
narrow. The section itself is very vaguely, and in 
my opinion intentionally vaguely, worded, The 
phrase ‘according to law’ cannot be held to exclude 
‘cases in which there has been a grossly erroneous 
decision on faci, On the other hand to say that a 
High Court should interfere where there has been 

dive to an erroneous decision on 

fact would be practically to make that a High Court 
4 Court of Appeal from the Small Cause Court, 
since in the majority of cases, erroneous decisions on 
fact essentially result in substantial injustice. It may, 
bbe taken therefore that, unless it can be shown that 
the conclusions on fact were so perverse as to lead 
to a conclusion that the Judge made no serious 
attempt to deduce them from the evidence before 
hhim or was utterly incapable of making such a 
eduction, a High Court will not interfere in 
revision on questions of fact. 

No such case has been made out in the present 
instance. 
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cannot regard the failure of the learned Judge 
‘of the Small Cause Court, Moulmein, to suggest an 
alteration in the frame of the suit a a material 
‘error of law or procedure. From the bocks produced 
by the plaintiff himself, it was clear that he could 
have sued Mohammed Sultan in his pervenal capacity 
‘a8 well as in his representative capacity. He wade 
‘0 application throughout the cast, although 
represented by a pleader, for amendment of the 
Plaiot, I do not consider, therefore, that it was 
Decemarily the duty of the Judge to have suggested 
an amendment. 

‘The application is dismissed with costs—two gold. 
moburs, 
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Patel—for the Applicants. 
Kaljanwaia—tor the Respondents. 


Roruzoce axo Heat, JJ.—In Suit No. 8 of 1927 
of the District Court of Pegu Kalenther Ammal, as 
widow of one Sheik Moideen, sued for administration 
of Sheik Moideen’s estate by the Court, and joined 
as defendants Ma Mi, who also claimed to be a 
widow of Sheik Moideen’s, and Mahomed Eusoof, 
who claimed to be bis son by another wife Ma 
Kin, 

‘The District Court found that Kalenther Amma 
bad been divorced by Sheik Moideer, and, holding 
fon that ground that she bad no right to suey dis+ 
missed ber suit. 

‘She appealed to this Court, which found that she 
had not been divorced, and remanded the cate to 
the District Court for disposal on the merits. 

‘Ma Mi and Mahomed Eusoof then applied to 
this Court for Ieave to appeal to the Privy Cou 
and leave has been grante 

‘Now the present petitioner Halima, who claims 
to be a grand-daughter of Sheik Moideen, her mother 
Boodima having been a daughter of his by still 
‘another wife Jooma Bibi, claims in this Court to be 
added as a defendant in the sui 

She applied in the District Court after the sui 
was remanded by this Court, but, as the records 
were in this Court in connection with the appeal to 
the Privy Council, no orders were passed on her 
application. 

Tt seems clear that this Court has no power 
either in the proceedings in Appeal No. 74 of 1923, 
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cf in the proceedings on the applicaticn for permis 
sion to appeal lo the Privy Council to add petitioner 
asa defendant in the suit. 

‘So far as the appeal to this Court is concerned, 
this Court, having passed a final order remanding 
the case to the District Court, is fumctus officio. 

‘So far as the appeal to the Privy Council is 
‘concerned, this Court has no 
siven in Order XLV, and th 
power to add parties. 

‘The District Court bas seisim of the case asa 
result of the remand by this Coutt, which remand 
is still effective, although proceedings in the svit 
have, by consent of the parties, been stayed, and the 
District Court has power to add parties. 

Petitioner should, therelore, renew her application 
‘to that Court. 

‘The application to this Court is dismined with 
coxts—Advocate's fee to be two gold moburs. 
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CHINA AND SOUTHERN BANK, Lp, 
® 
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CUfton—for the Appellants 
Young-—for the Respondent. 


Rommsox, CJ, axp Macxo Ba, J—The suit 
‘out of which this appeal arises is founded on money 
hhad and received to plaintifi's use, In the plaint 
originally filed there was an allegation of negligence 
fon the part of the defendant Bank. Defendant 
demanded the particulars of the alleged negligence. 
The plaintiff was unable to supply them, and the 
Court ordered that this paragraph be struck out, 
plaintiff reserving permission to fle a plea of 
negligence if, alter inspecting documents, he vas in 
4 position to do so, Eleven days later an amended 
laint was filed and all allegations of negligence were 
omitted. 

‘There is no dispute as tothe facts. The plaintiff 
firm carries on business in Penang under the style 

* Ed it Apps Ma of 18 apn Se domes ef Ss Coon oe 
be gent Seen On ge Ba ed 
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of Ghee Seng & Co, They bare 2 branch in 
Rangoon under the style of Ghee Seng Chan & 
Co. On the 16th July 1922, plaintif frm in Fenang 
received a telegram purporting to come frcm their 





"On receipt of this telegram, 
plaintiff assumed it came from bis Rangoon branch 
and west to the Mercantile Bank asd, showing 
them the telegram, desired to pay in Sve thousand 
dollars. The Back declined to receive the money 
saying that they had had no instrections to do 50. 
On the 18th of July, the Mercantile Bank received 
telegram "Receive five thousand Ghee Seng & 
Co, China and Southern Bank.” Thereupon they 
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It is obvious that _he committed a fraud upon the 
defendant Bank and upon the plaintiffs. 

‘The learned Judge in the Court below treated 
the case as being one raising the question as to 
which of two innocent parties was to suffer by this 
fraud. He held that plamntifs had not done or 
omitted to do anything that they ought to have 
dove which made the success of the fraud more 
‘easy, but that the defendant Bank had not made 
‘enquiries and had so conduced to the fraud, and 
hhe, therefore, held that plaintidi was entitled to 
recover his money back and that the defendant 
Bank was bound to restore it, He further held 
that even apart (rom that the money was paid to 
the Mercantile Bank by the plaintiff for his own 
use, and that the defendant Bank bad received that 
money on account of the plaintiff frm and, through 
no fauit of the plaintif had paid it away wrongly 
to someone else. 

‘The appeal has been argued before us solely 
on the question as to whether this was money paid 
bby mistake, and reliance is placed on the case of 
Kelly v. Solari (1), In that case Parke, J, said 

f, indeed, the money is intentionally paid without 
reference to the teuth or falsehood of the fact, the 
plaintiff meaning to waive all inquiry into it, and 
that the person receiving shall have the money at 
all events, whether the fact be true or false, the 
latter is certainly entitled to retain it; but if it is, 
paid under the impression of the truth of a fact 
which is untrue, it may, generally speaking, be 
recovered back, however careless the party paying 
may have been in omitting to use due diligence 
to inquire into the fact. In such a case the 
receiver was not entitled to it, nor intended to have it.” 
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We were also referred to the dictum of Williams, 


J. in Townsend ¥. Crowdy (2): “No doubt, at one 
time the rule, that money paid under a mistake of fact 


all inguiry." Now, it 





affecting the right of the payee to receive the money. 
In Chambers v, Miller (3), this principle is dealt 
with by Erle, C.J. It was a’ case in which a person 
presented a cheque for payment at a Bank. The 
Cashier paid the money, but, while the plaintiff was 
counting the money, he discovered that their client's 


in the cheque at all, but that was a mistake 
the defendants and their customer. AS 
between the plaintiff and the defendants there was 
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rno mistake at all; the plaintiff asked the defendants 
to cash the cheque, and they did so, But then the 
defencian's say that by reason of this mistake they had 
‘a right to revoke the transaction ; but itis clear to me 
that the money baving once passed, it is, notwith- 
standing a mistake of this kind, a perfectly good 
payment and irrevocable. As to the case of Kelly v, 
Solari (3) and others of that class which have been 
cited, there the money was psid toa party who had 
ro right to it whatever, and the mistake was between 
‘the parties themselves xs to the money being due, 
Here the money was due, and as belween the 
defendants and the plaintit there was no manner cf 
mistake whatsoever, and 1 am quite clear that, under 
these circumstances, the defendants couid never have 
recovered back the micney.” 

Williams, J, ia his judgment said: “It may be 
that it he had been aware of all the facts of which 
the afterwards became aware he would not have paid 
the money, bat you cannot recover back money 
because you have paid it in ignorance of some fact, 
‘which, had yea known it, would have influenced 
you not to pay ; that fact being one with which the 
‘payee has nothing to do.” 

“The fact i this case ss the fact that the telegram 
received by plintif on the 16th of Joly was a false 
telegram and id not come {rom his Rangoon branch. 
Plaintiff was asked, “for what purpese did you pay 
the money in;"and his answer was, “I paid the 






























money in beciuse on the 1éth I received a telegram 
fying, ‘Rupees booxht by Gee Seng Chan'.”” Again 
he was asked, “When yon paid the money into the 
‘Mercantile Bank, did you give any instructions 7" And 
hue replied, “wo, because I paidit in, in accordance 
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Kyaw Din—tor Appellant, 
Higinbothom-—tor Respondents, 


Rowinsox, C.J, aND Mauno Ba, J.—The plaintiff 
sued claiming to be the Kittina adopted son of U 
Myat San and Daw Lay. He prayed that the estate 
bbe administered under the orders of the Ceurt. On 
three occasions in the plaint, be set out the fact of 
‘a Kiltma adoption. There was no alternative prayer 
made as an dpfathitta son. The defendants also 
relied om a Kiitima adoption. 
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wes Two issues were drawn, namely 





sine @ Was the jlulauld the Kuiea sou of U Mya San and 
‘Daw Lay, or Daw Lay alone ? 
and, 





‘Kittina son and daehter respectively f Dave Lay ? 
‘The learned Judge in the Court below held that 
tive plaintiff had failed to prove the Kittin adoption 
and, therefore, didnot consider it necessary todecide 
the second issue, 

In this appeal, it is admitted that it is impossible 
fo contest the finding of the Court below that the 
plaintiff was not the Kiltina son he claimed to be 
but it is sought to obtain leave to amend the pla 
by inserting an alternative claim as an Apfa hia sor 
and we have heard ccuasel, in the frst instance, co 
the question whether such an amendment can be 
allowed at this stage. 

‘We have been referred to a number of autho. 
ities om the matter. 

Ta the case of Maung Aing v. Ma Kin (1), the 
Judicial Commisrioner of Upper Barna expressed an 
opinion that auch a procedure was questionable. It 
wwas not, however, recessary in that case to decide 












the point. 
In Ma Sa Viv. Ma Me Gale (2), Mc. Jusice 
Bwks did not decide the point, because, even if the 
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did not think it necessary to consider what her rights 
{o share in the inheritance possibly might be, if she 
had made such a claim. The Court was clearly 
‘opposed to allowing any amendment. 

In the case of Moumg Tha So x. Lu Pe (3, the 
late St Maung Kio definitely held that a phintifi 
who sued as 3 Kittima son, but made no alternative 
claim 25 an Affathitta, cannot be allowed to make 
the alternative claim for a frst time in appeal. 

That decision was followed by 2 Bench of the 
late Chiet Court in the case of Shure Kin v. Menng 
‘Sin (4). In that case the appellant's Counsel, who 
appeared at the hearing of the appeal, asked to be 
allowed to mike a chim as the children of an 
Appatiitta daachier ; and the learned Judge, after 
referring to tht case last cited, said that he had 00 
reason to change bis views on that point. Mr. Justice 
ign cast be premmed to have concrred in, this 


as were next referred to 2 single Judge judgment 
by Lentaigne. J. in Maung Gyi v. Maumg Aung Fyo (5), 
ia which the plainti claimed to be enttied to 
the estate as a cousin and the nearest surviving 
relation of one Ma Pu, ‘The defendant, who was a 
‘more distant ‘elation, contended that he was the 
Kittima adopted son of Ma Po. The learmed Judge 
said: 

“The learned District Judge has, however, over 
looked the fact that Maong Gyi is a defendant, 
and that in that case it is not a question of 
altering the cause of action in the suit. The 
cause of action of the plaintiffrespondent 
‘remains the same whether the defence is based 

TS ie a tee 
(Ox tower nee ee 
{S Ree Rept Range ns ean 
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on a ciaim to a Kittima adoption or to an 
Appathitia sdoption, and the question which 
the Court has to decide is whether the plaintidl 
is entitled to relief against the delendsnt, 
Even on the admissions of the plaintiff in his 
evidence in this case, it is apparent the plaintiff 
had in effect recognized Maung Gyi a8 an heir 
of Ma Pu after her death and had consented 
to Maung Gyi incurring alt the feneral expenses 
‘and mortgaging the house if necessary for that 
purpose, It is clear, therefore, that it would be 
‘most inequitable to allow the plaintiff to take 
the whole estate and to deprive the defendant 
of his right as heir which is shown to have 
been recognized even on the admissions of the 
plaintiff in addition to depriving the defendant 
of all rights to reimbursement of the faneral 
‘expenses, etc." 

He draws a distinction between the case of a 
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adopted son. He made no effort to set up any other 
claim, and be claimed to be entitled to the whole 
of the estate. Having gone to trial on that issue, 
and there being no question raised of an dppathitta 
adoption, the cross-examination of the witnesses for 
the plaintid’ and examination of the witnesses (oF 
the deiendants were confined (o that claim. 

Moreover, it is established—and admitted—that 
there were no special circumstances in that case 
‘whatsoever ; and, if we were to allow an amendment, 
‘and remand the case to the Court of first instance, we 
should practieally be ordering a new suit to be 
commenced afresh and tried from the beginning. 

There is ample authority for holding that the 
causes of 2cticn, on hich the claims to be a 
Kitima ot an afpathitta son ace basel, are widely 
different. Difcrest considerations govern the question 
of these to distinct forms of adoption. We should 
‘notonly be allowing the plaintiff, who has deliberately 
chosen his line of attack to alter his claim to 
‘one of a diferent character, but we should be 
allowing him to do so 2s a last bope, when he bas 
‘entirely failed to establish the case with which he 
‘came to Court. 
‘our opinion, therefore, we should not permit 
‘the plaintif to amend his pleadings now. 

This appeal, therefore, fails ; the decree of the 
Court below will be confirmed, and the appeal 
dismissed with costs throughout. 
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MAUNG THAN 


ZAINAT BIBI axp ove.” 


Gilt Procedure Cote, Onder Kt Rat 19, Mita of 98 adustte He 
‘lor nak inf! sane wihis The stata of--Eoren of todos? 
‘roer'of Gun te rere ven thongs tial caste él own, 
Itt of anton. 

“The laches of th adveate or Uh cares ana of i lek Is not 
tation cave or estoraiom af on appeal ied fr Seal or i 8 
{ond ground for he xe clae ote Gor’ nse pce retore 

‘ttm Gara rt Ra Sarom, Pos Reore 


‘San Wa—tor Petitioner. 
Liter—for Respondents. 








~ Pratr, J.Applicant seeks to have his revisional 
application, which was dismissed for default of 
appearance, restored under Order XLI, Rule 19, 

‘Counsel’s explanation of hhis failure to appear on 
the day fixed for hearing is that his clerk after 
examining the cause list for the week made a mistake 
and informed him that the case wat fixed for hearing 
‘before the bench on the 17th or 18th, 

Counsel went to Court to argue the case on the 
17th and found that it had been heard ex farfe on 
the previous day. 

‘An examination of the cause lists for the week 
in questicn shows that the case was on the single 
Judge board fixed for the 16th. 

‘There was a bench board fixed for the 17th and 
18th. 

It is hard frimd facie to understand how the 
clerk could have made the mistake, he is alleged to 
ito aS 
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have done, and in any case the revision application 
‘was not a bench matter and ccunsel should have 
knonn there was something suspicious, when hi 
clerk informed him the case was down for hearing 
before a bench. 

The Punjab case of Mussamat Gauran v. Brij 
Raj Siran (1) does not lay down that the mistake 
of an advocate is sufficient cause within the meaning 
of Role 19 of Order XLI, but a single Judge there 
held that he had a discretion to restore an appeal 
where a case was made out even though that case 
did not amount to sufficient caus 

‘Apparently the Judge was of opinion that the 
case was one, where he was justified in using his 
herent power of restoration. 

The laches of an advocate or the careless mistake 
of his clerk is not suificient cause for restoration of 
an appeal dsmiscd fr fal 

‘do not consider on the facts the present is a 
‘ease in which good ground has been made out for 
‘the exercise of its inherent power by the Court, 

‘The application is dismissed with costs—Advocate 

fee one gold moh 


(Paap Reed BI 
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APPELLATE CIVIL. 
Refer i, Itt Bah a Me, Jat Batty 
MA ME MYA 
® 
MA MIN ZAN* 


ema, hn err af, when appeaaom trier mate ander Ofer EL, 
ale 3h of te Chet Poe nts Ce 
He, at ane Onset XL. Da oo the it Pecans Cate 3 
‘tpn em sgn tnt frm sn dnt 
‘Geter KEI We 2, ata any we eal Cnt as pes a 
Saprectery ae 
BO ing Ba Manag 2 Ram 12S, 


R. M, Sem—tor the Appellant. 
D. Dutt—ior the Respondent. 


Heato, J—Appellant, claiming to be adoptive 
davghter of Nga Le and his frst wife Ma Po, sued 
respondent who is Nga Le's second wile, to recover 
the share of the joinily acquired property of the 
marriage of Nga Le and Ma Po to which under 
Burmese Buddhist law she became entitled on Nex 
Le's death. Respondent has a minor son by Nga Le 
‘who was not made a party to the suit. 

‘The trial Court gave appellant a decree for a five- 
‘ighths share of the property. 

Respondent appealed and one of her grounds of 
appeal was that her son by Nga Le was a necessary 


party. 

‘The lower Appellate Court, holding that the son 
was a necessary party, set aside the judgment and 
decree of the trial Court and remanded the case for a 
fresh trial with the son added as a defendsnt. 





~ inl Minctaneoen Appeal No 7 of 124 agama the eden of oe 
‘Dist Cour of Havana eG Appel Pe 4 
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Appellant appeals, but T do not think that any 
appeal lies. Order XLII, Rule 1 (u), gives a right 
‘of appeal against an order under Order XLI, Rule 
23, bat that role applies only when the trial’ Court 
thas disposed of the suit on a. preliminary point. Tt 
is impossible to say that the lower Court in this 
‘ase disposed of the suit on a preliminary point, and 
so neither Order XUI, Rule 23, nor Order XLII, 
Rule 1 (a) applies. 

1 would therefore dismiss the appeal on this 
ground, but I would add that elthough on the death 
of Nga Le, his son by respondent was not one of 
his heirs, nevertheless since he had become an heir 
by reason of the re-marriage of his mother before 
the institution of the suit, T think that he was a 
Proper party. 

T would also add that the learned Judge in 
the lower Appeliate Court has evidently read the 
judgment in the case of Ma £ Hniyin v. Ba 
Maung (i) pertuactorily, and has failed to understand 
it, 

I would dismiss the appeal with costs—Advocate’s 
fee to be three gold mohurs, 
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epee Mr, Inaine Das 
MAUNG PO TOKE 


MAUNG POGYI" 


Prminct na ene Ai La 62D, Neon 34 mtbr, fel ef. 
‘wheter tare ating fr dng 

ks that wt Ye Cmat eter ponents 42 Previa 

Leven As refuel Sn charge of weaned, Ot jroceaings had 

Aerated on lars th Cnet wen canteenty out econ He 
‘20 wie eat be hr tras appsonioe menseaion 


‘Leong—lor the Appellant. 

Ray—for the Respondent. 

Das, J—In this case one Maung PoGyi presented. 
an application for adjudication as an insolvent 
under the Provincial Insolvency Act, ard he wes 
adjudicated. His estate was vested in the hands of 
‘the Receiver; the Receiver declared a final dividend, 
and the estate was wound up as far asthe Court 
‘was concerned. Maung Po Gyi then applied for his. 
discharge, but his discharge was refused ax bis estate 
was not suficient topay cightannasin therupee. One 
of his creditors, Maung Po Toke, then afplied for 
his arrest in execution of the decrve obtained by him 
against Maung Po Gyi. This application was resisted. 
by Maung Po Gyi, on the ground that he was not 
Mable to be arrested without the leave of the Court. 

Mr. Ray, who appears for the insolvent, argues 
that under section 28 (2) of the Provincial Insolvency 
‘Act the creditor cannot commence any legal proceed 

‘ings against the insolvent without the leave of the 
Court, He argues that an application for the arrest 
‘of an insolvent is “commencing » legal proceeding 
vera Sect Aegon. S315 agnnt he dee of te Dat 
contd tc Cot Mntiasens Ape! oC 
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‘against the insolvent," and that, as ro leave of the 
Cou-t had been obtained before the application was 
‘made, the application must be dismissed. Mr. Ray 





cited before me certain authorities to show that au Mg 


application for the arrest of an insclvent is “com. 
‘Sencng = ipl procenting "; bet socion 28 (2) 
provides that nohing shoald be done against the 
property of the insolvent or against the insolvent 
‘without the leave of the Court during the pendency 
‘of the insolvency proceeding, 

‘The main question which has to be decided now 
is whether the insolvency proceeding is still pending 
‘Delore any Court 

Tam of opinion that there ix 10 proceeding 
pending before any Court now. As tar as the Coat 
was concerned the proceedings terminated when the 
application of the insolvent for the discharge was 
refosed, Theres nothing further to be done by the 
‘Court as far asthe insolvent is couccrord. 

Section #1 (2) of the Provincial Iosolvency Act 
provides that the Court may refuse an absolute 
‘order of discharge; and section 42 provides that the 
Court shall refuse an absolute order of discharge on 
proof of certain facts mentioned in that secticn, one 
‘of the facts being that the insclvent’s amsets are not 
‘of value equal to eight annas in the rupee. 

The Court under the provisions of section 42 
‘refused the disciarge of the insolvent, and, a8 for 
that Court was concerned, the proceedings had 
terminated. I sm therefore of opinion that the 
insolvent is liable to be arrested in execution of any 
‘decree and thatthe orders ofthe lowcr Court re wrong. 

I therefore set aside the orders of Both the lowcr 
Courts, and direct that the matter be beard on its 
merits by the Cvurt of first instance. The Appellant 
will get his costs in all Courts, 
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PRIVY COUNCIL. 
MAUNG BYA axp oxe 


® 
MAUNG KYI NYO axo ormexs.” 


Pras ccmer—Wst onan Naet men by we eparive comer wth oe 
‘then of swteromr cnsint denase fa ong er rifara comer 8 
feet te lankmie winfosl witireey whee ate hck WA De 
{icideaeopa maton mew Riht of reso 
‘Thetow orp ese la Bema Soe fw of nd Hodges water 

tives or wsarcuren, wate tebe otra fats oF epases on 

‘he bed ana sae carver sed tens nth mea Dat Kad 
‘Awrtetou only rca ny hove bee we weet ie ae 

wane, sve have bes wed In toch nny tot a owe and Wa nfo 

‘Swi nave ae gneve at agin over won ane Abad 

Deas nee fovea 
“Te eens were of pay na ane on ceva de by 

‘eetecor went hal bem nade Oy enpend aed wiivene = wet 

SASaeat nomen Tae rape wee petty nce 9 eden ne 

Sistemas tes Moppetg ty # bd nn ocak were 9 wh 

CSEISSTSe ater oe utren behing been ened eng ib pope 

{ioc wat msed pow a as ned oppure ated 

thew comidonbieCusuge. Hus font tat oe regoseent ect ta 

testing the bord wit protect ut om asm hea oe cee 

‘theme tl ete om the se at Bone. 

“at ate aendent wre Het hs opps fr th Some 





‘Gib, te nfernd 
‘This was an appeal against the decree of the late 
Chief Court of Lower Burma (Maung Kin and 
Dockworth, JJ) paused on the 3st May 1921 
Feversing the dccree of the District Court of 


Pasnew? Laas Avaumon, Lows Seam pat Les Fame 
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Pyspin (U Po Bye) dated the 27th September 
1919. 

‘The appellants instituted their suit in the District 
Court for the recovery of Rs. 13448 by way of 


paddy lands abutting on the watercourse, those of 
the appellants’ teing the higher and of the respor+ 
dents the lower lands. It was alleged in the plaint 
that the watercourse was in reality a csnal originally 
dag by the Government to connect two chawmgs 


vere ment, but was th 
dug. by ‘the Public 





ic read. They that the bund was, 
bailt by them for the purpcse of preventing the 
access to their lands of salt water from the sea at 


flood-tide. On the evidence it was found that the 
canal was an ancieot natural watercourse that had keen 
subsequently widened and deepened. The District 
‘Court found for the appellants and gave them 2 decree 
for Rs. 8821 against which the respondents having 
appealed to the Chief Court the trial Court's decree 
‘was reversed and the appellants’ suit was dismissed, 
1925 May §, 11 and 22,—Hon'ble Geoffrey 
Lawrince, K.C. with Beesly—for the Appellants. 
Harwy, KC, and Leach—for the Respondents, 
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1925, June 30.—Their Lordships’ judgment was 


aczo ava delivered by— 


Lonp Avkixox—This is an appeal from a 


AYR, E indgment of the Chie Cowt of Lower Burma 
‘ere (Mung Kin and Duckworth, JJ) dated 31st May, 


1921, allowing the appeal of the respondents against 
a Decree of the Districf Court of Pyapén (Po Bye, 
District Judge) dated 27th Septemter, 1919, by which 
the said District Jodge ordered the mepondents 
‘to pay the appellants the sum of Rr. 8,821—48 by way 
of damages and the costs of the seit. 

‘The appellants in the second paragraph of their 
‘case allege that the quetion ised is whether in 
Burma slower agricaliural owner is liable to 
compensate a higher agricaltural owner for damage 
to crops by inundation caused by the blocking 
of canal running through the tanés of the 
Tower owner by wich the water weuld otherwise 
have been drained from the land of the higher 
owner 





sense, but only tod sense, is that 
ement accurate. Save in the second and third of 
the reasons (or their appeal, st is put forward that 
the law applicable in Lower Burma 10 the flow of 
and flooding by freshwater rivers or watercouser, 
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The action out of which the appeal has arisen 188 
was brought by the two appellants (who are husband aso bra 





is 
Several aps of he locality wre given in evidence 
the two most intelligible and useful were the first, 
imap med ecibt A end the second aed fn the 
year 19067, described as exhibit 24. ‘With almost 





maps, has omitted to place 
upon the face of them ang Todiation ofthe points 
of the compass, so that in dealing with them one 
is obliged to use the words left and right, and top 
and botlom of the maps inorder to endeavour to fx 
any point or object. A study of these two maps, 
however, enables one fo get an idea of the trai, 
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purports to be a plan 125 of Sakangyi Circle, Bogale 
Township. It corresponded closely with the map, 
exhibit A. 

Many rivulets o watercourses are depicted upon 





that on the latter a prolongation of the watercourse 
from Singu Chaumg is to be found which is absent 
from 2A of 1906-7. 


1996-7, coming from Sings Chawng and debouching 
into the same sea creek at the same place. No 
doubt the so-called canal is represented as being 


importance is that all the rivulets or watercourses 
are depicted as of the same width and kind, and 
resemble each other in all respecis, There could be 
no object in depicting on this map a watercourse as 
‘existing where none, in fact, existed when the map was 
made, ‘The map therefore absolutely refutes the con- 
tention put forward with some hardihoed on bebal! of 
the respondents, that before the canal wasmade its site 
was a mere depression in the earth surface throu 
which no stream ran ; bet in which, after beayy min, 
stagnant water for a time accumulated. Now what 
was done in 1913-14 was, in their Lordships’ 
view, the widening 2 little, and deepening a little, 
and possibly trimming the banks a litte, of an existing 
ancient fresh-water natural watercourse, not in their 
‘view the making by excavation and such work of a 
‘watercourse, styled a canal, where nose such thereto- 
fore existed. 
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‘The lands of the first respondent lie to the left 
hhand side of the mp, between the lands of the 
appellant and the sea creek Kyonkan Chaung. On 
the map exhibit A they ace numbered 17, 18, 30, 31, 
32, The other respondents are merely’ cultivators 
in the village of Kamakalu, The lands of the 
appellants are comprised in three kwins lying to the 
ight of the first respondent's lands and named respec- 
tively Kasaung Ngotto (both marked on exhibit A), and. 
Sakangyi South and Kasaung Ngotto (both marked 
‘on map C). They are numbered separately 1—14 on 
map marked B, In addition to the refutation of the 
respondents’ suggestion as to there never having 
been formerly a rivulet or watercourse where the 
‘cacal exists now, one finds that several witnesses 
depose to there having been a small Yo where the 
bridge was afterwards erected, that a jungle Jog was 
placed across the Yo before the bridge was built, 
‘which certainly suggests to their Lordships that 1 
log was designed to fulfil the function of stepping 
‘stones to enable people to cross the stream, possibly 
dry-shodded and in safety. 

In the present case the early history of this 
Jocus in quo, this large tract of paddy land intersected 
with rivulets of water, large or small, is very vague, 
‘The evidence as to what were the rights and obli 
tions which the inhabitants owed to each other in 
reference to these watercourses, the local law as to 
their regulatios, their enjoyment and protection, is 50 
confused and contradictory that it has occurred to 
‘the Board that it would possibly be better to reverse 
the usual order of procedure and, before dealing 
with the evidence of the witnesses, the facts proved, 
and the rulings of the Judges, to demonstrate, by 
reference to four or five well-known English cases, 
what the wellestablished law is touching the fow of 
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1988 and flooding by rivers and watercourses, the dimiou- 
‘size Bm tion of thelr currents or the diversion of their course, 
“5,0 the trespass upon their beds, the incarsion of the sea 
%go° 2" upon one's land and the measures the owner may 
‘Sri’ take to protect himself, and then by applying a 
imo coherent and consistent body of principles to the 
‘ATES: facts proved, thus endeavouring to solve in harmony 
th English law the issues raised, considering any 
local law which may modify the English law 
‘The first of these cases is Bikeit v. Morris, 
LR, 1 HL. (47). It deals with trespass on the 
alveus oF bed of a fresh-water watercourse, 
‘The appellant obiained, consi¢eration of £ 10 
paid by bim, permission from a riparian owner on the 
river Kilmarnock, in Ayrshire, to extend a certain 
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the same way as they were entitled to the adjoining land. The 
appellant contended that a a contequence of this right every 
‘paian propietr is at liberty at his peaoure to erect buildings 
‘a his share of the alveas slong as other proprietors cannot show 
‘that damage is thereby occasioned or likely to be oocasioned to 
them. T do not think hat ia true exposition ofthe ia. 

‘Lord Cranworth then dealt with the difficulty, 
almost the impossibility, of determining in antcip 
tion what damage may result in flood time by the 
erection of buildings on the alveus of a stream, and 
‘speaking of the riparian proprietors, put their case 
succinctly in these words 

“They are exited to say, ‘We have al a common interest in 
“the uncesiricte Bow ofthe water and we forbid any interference 
with it This isa plan, inetigie roe, etl, uncerstoed and 
tasty followed, and from which I thickyour Lerésbips cng not 

low any deraran 
Lord Westbury, at page 61 of the report, thus 
expresses himself :— 

"When bowewer, iti sai that proprletere ofthe bank of & 
running stream ave entitled to the bert of te stream as theit 
‘property ate a medias fl, doesnot by any mnans follow 
that that propery i capable of being wed inthe ceinary way in 
‘which 10 moch land uncovered with water might be oted ; but it 
rest be oved ia mich a manner snot to affect the interest 
fof riparian proprietors of the stream. Now the interest of @ 
‘riparian proprietor ia the stream is not only to the extent of 
‘prevention It being diverted or diminished, but it would extend 
[to to prevent the course being so interfered with or aflected at 
to. rect the cocent i ary different way that might possible be 
Attended with damage ata fotore period to ancther propriter.” 

‘So much as o interference with the alveus which 
is stated in the head note of this case to be sacred. 

In Menties v. Breadalbane (Earl of), 3 Bligh 
NS. 414, it was held that a proprietor on the bank 
‘of a river, having commenced the building of a 
mound, which, according to the opinion and report 
‘of an engineer, would, if completed, in times of 
‘ordinary flood throw the waters of the river on to 
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‘At p. 419 be then said -— 
tlt sce what i nd cm this cht bythe Lemteation 


Lord Eldon then proceeds — 

“to that the proprietor whose lands sre threaterd to be 
washed sway, may, for the porpeve of protecting binown property 
Ja a case of that Geeristicn, rave a bask for bis own secorty : 
‘et thin bulwark mort be so execsted as to plejodice neither the 
‘eavigation for the grounds co the opgoalte ofthe rhvet." 

‘This right of navigation, however, is not a right 
‘of property. It is simple a right of way which 
must not be interiered with. (Orr Buing v- 

2 App. Cas, 839, 846.) 

In Nield v. The London and North-Western 
Railway Company, LR. 10, Ex. ¢, the defendants 
‘owned a canal which was threatened with an over~ 
flow into it of flood water froma neighbouring 
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somewhat peculiar in its features. The defendants 
‘were proprietors of a railway which ran along from 
wre, Et 10 west over a flat country on 2 low emback- 
“ire A ditch ram along on each side of this embank- 
eH ment for the purpose of draining the railway. The 
sig, surrounding land sloped from south-east to north- 
west, 40 that the land on the north-west side of the 

railway embankment, where the damage occurredy 

at a lower level than on the south-east side of 

the embankment, The plaintiff was a farmer occupy- 
ing lands on the northwest side, the lower side of 
the railway, but separated from it by otber lands 
belonging to other persons. By reason of an 
precedented rainfall a quantity of water which 
accumulated on the south-eastern side of the embank- 


135 
sas Bre 
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‘extent of £138 beyond what it would have been if 


503, 
15 


the treaches had not been cut. On these findings Matko Bra 


the learned Jadge gave judgment for the plaintiff 


for £150. Brett, M.R, deals in his jodgment with AV" 


the facts of the case and the principles applicable to 
it, At page 137 he said -— 

~ Bot then iis sutgesied that if person has brought the 
‘Gamger on bis land it mates a Giflerence So it does. It he has 
Set brceght the danger there, and wilbout any act cbt break 
‘hrowgh Bis and on to bie acighbon's land, I take it he i oot 
Uae. Ie that cave both have milereé fom 2 commen exten, 
‘endioary danger et coe ban efleed beloce te other: teat ath 
=. Tete cave the water endangered the embankment 204. 
smefecre:, is wocld tive gooe oe tthe plsii'sland in aay eves! 
‘bet thes iti had bees left alee ané nBowed simply to percelate 
‘Ghroagh she embaskment. eves thecgh ail cf = wesié bare gone 
(0s the rises and, woud have gone withcet éoing be inary 
‘which ‘eat dove by reaese of te posbiog through the cetting 
which the defendaurs made The defendants id vomething (ot 
‘the presermaticn of their own property which tracslered the 
‘miafortane from their ined to tht ofthe plaistif, and therelore 
‘it veers 1 me that they are Hable." 


Lord Justice Lindley, at page 149 of the report 
says— 
“me aypeas to me that thin cave is more analogous 10 


‘the Scotch case of Senter ¥, Bar! ld vs 
thy vt cue ‘¥, Berl of Braadetbane and Nield 
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1925 authorly for that, and it appears to me the general rights and 
‘uacwe va duties of land owners are decidedly against" 


snot Some point was made in this case to the elect 





stances, and have been used in such a way thatan 
owner of land situate on its bank will have all the 
rights over it that riparian owner would have i 
had been a natural stream, (Sutelife v. Booth, 
32 Li}, Q.B., 136; Holter v. Port, LR. 8 EX. 107 | 
Baily & Co, v. Clark, Son and Morland (1902), 1 Ch., 
649, 664, 064, 673.) 
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‘charge ogainst them, though at the same time they 
misrepresent the conduct and action of the appellants, 
‘These paragraphs ran thus -— 

(6. The ssid channel became wider and longer throogh 
erosion, with the remit that the salt water from Kyonkan 
Cheung ovetowed on the laads of this defendant and of ino 
‘ejoining cultivators and caused damage thereto. asso 

7. In eeder t> prevent such damage in or before the 
year 1914 the fst defendant admits there was a buad erected 
cross the si channel at a point where it @ows through the 
land of this defentaat and others. Such erection was said 
‘we by the permission of Maung Thi Hla, the then Township 












1906-07, and this deendant c 
bund formeriy eresed at the sane place where 

thou’ any objection onthe part of the 
nots or any one ee. 

‘9, Os the I Tey 1917, the pint and others ilegaty 
‘rexpansed onthe fit defendant's lands orginally acquired 
tangs perct sed afterwards and opened the mid bane, but tbe 
toed was erected agains there was legal oder and eeport 
that effect was made to Thvgy Mvong Shwe Loon 

10. Ox or about the 25th August, 1917, In puns 
cof an order ofthe Deputy Commissioner of Pyantn, the sad band 
‘was opened and alter och date it ha net been cloned, 

‘The evidence and findings of the Jodges upon 
these statements establish, as will presently be shown, 
that the defendants themselves erected the bund 
teferred to in the second as well as in the third of 
these paragraphs. To effect this work they must 
hhave gone in upon the alveus of the canal, closed 
up with this bund, the eye of the bridge what was 
the outfall of the Canal into the sea, and thus have 
offended against the law as laid down in the English 
cases. The District Judge framed for himself certain, 
issues and answered them thus: To the second issue 
he gave the answer that the canal was not a Govern 
ment constructed work, but was for a long time 

















“There cannot be any doubt that as all the parties 
admitted the canal takes the water into the Kin 
from the Kyonkan Creek at flood tide, ane takes 

water out from the Kicin into the ‘creek at ebb 
tide, therefore a certain extent of rain water must 
find its way into the Kyonkan Creek as a natural 
‘consequence.” And, again, “there cannot be any 
‘doubt as to the motive of the defendants that they 
rected the bend nd closed the canal to protet 
‘own fields from salt water; but there cannot 
abo be any doubl Unt the soppags of the cotfow 
at ebb tide caused the excess water to remain in 
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of Sexers for Pagham, and stil less did the 
‘up of the eye of the bridge, by this bund, 
in seasons of heavy rain the ponding up of 
fresh water in the canal, so that lands higher 
that stream were fooded resemble those neces 
precautions which a landowner whose land is at 
maccy of these incursions of the sea is entit 
take to protect his property. If the stopping 
the cotfall of the canal was jestifable by reason 

‘this access of some salt water at flood, then every 
freshwater tributary to a fidal river could be closed 
‘up at its mouth to prevent the like consequences, 

Both the cases referred to in the third reason for 
‘the appellants’ appeal deal with surface water, the rain 
‘wbich falls on agricultaral land not with watercourses 
of any kind. They are irrelevant therefore to the 
questions in contioxersy in this case, and are not in 
conflict it appears to their Lordships with any of 
the English cases cited. 

‘The respondents appealed, and on the appeal the 
learned Judges of the Chief Court of Appeal seem to- 
have taken a course as unwise as it was extraordinary, 
The appellants had undoubtedly in paragraph 4 of 
their plaint stated that the Government had in the 
year 1913 dog this canal, shown by letters A,B.C, D, 
on Exhibit “A.” That was no doubt found to be 
untrue, but no evidence whatever was given to show 
that the Government had any jurisdiction or authority 
to do such a thing, and what is much more important 
that if they bad sock authority an action could not 
‘be brought for any injurious consequence resulting 
to individuals from its execution. 

‘That paragraph of the plaint is followed by two 
other Nos. Sand 9. 

5. The mid canal bu facilitated the fee outflow of the rain 
water from the phiatif'y py lands afoten nto the mld 


Ehague 


ris 
225 


ay 


HAG 
oe 


inl 


intl 


‘9. ‘The plaintiffs have bees inlormed_ snd verily believe that 
‘duriog the meath of Raion er Nayon, 1279 BEL, the frst defen 
dant, tenants and servants by order cle rt efenCoat ard the 
‘delentants Noa. 219 8 closed the mid cal atthe point Babous 
a red ink fn the plan, Exhibit A. 

‘The alleged wrong for which the plaintiffs claim 


watercourse enlarged, but new or artiGcial. The 
plaint is entirely consistent with their relying upon 
‘the one thing or the other, as suited them best. 

Yet, strange to say, one of the learned Judges 

in the Chief Court (Mr. Justice Dackworth) considered 
ment as to the digging of the canal by 

\t was aniatter of 

that the judgment of the 

reversed, and his decision in the plaintiffs’ favour be 

over-ruled because this allegation had not been proved. 

In justice to Mr. Justice Duckworth, the following, 
ages from his judgment should be quoted :— 

“have only \o.nd¢ afew remarks. Tt appearsiome that the 
lantid-veapsedeat Masog Bra set up 1 cerais cave ibis plead. 
ines by which be must ether stand orl. it in cleat, fom bis 
plat Phat this eave was cbot, ct Goverecnet tnade a canal. the 
[nds which belong 10 Bic were wewerksble, tet that, afer 
‘Goversient aude a cal coacacing ‘be Fobery crea wie 
Kyonias cheeng. Sis Selés became alteratle, Pertbe be 









Vou. IIT) RANGOON SERIES. si 


contended that osing to the appellant Maung Tet closing tis 
‘anal at the Kycnkanchaang endby a bund, i 1917 he slfered 
certain damoge thro his elds becoming inandatd.’ 

It does not appear to their Lordships that this is 
at all an accunite of fair construction of the plaing 
of the appellants. 

The leaned Judge then proceeds :— 

“I fct renting this charoe a8 1 think we mst as natural 
vwatercourse oe Kyaw La. Mang Ke,8 LB.R S80) we Bid that, 
‘appellant isa zara proprietor, whereas the respondents rot, 

* This isthe oly wew ofthe cave which can belalrred rom 
‘the evidence.” 

Tnis would go to show that the map of 1906 
was right, and that was done in 1913 was to clean 
‘up Aooded areas and deepen a natural waterccurse, 
and not to creaie 2 new one, involving the forfeiture 
‘of the riparian owners’ rights. 

‘The last paragraph, the different portions of which 
seem scarcely consistent with each other, runs thus 

“Tele gle onneceaary t onside any other points ‘The 
respoodent vel up acave which he failed to preve nd obtained 
a. decree before the Disirict Court ona case which be bad not 
Blaaded. “Ite seta law thats plas must wot be permitted tox 
facceed on case which he hat wot pot forward diet ot Sn 
Aicecty in his pis. Farther itisapparent that the leuned Jodge 
‘ofthe District Coot eck & mintaen view ofthe (acy bie chet 
error being bs oveloking the act thot respondent’ ands drew 
‘no advaioge whatever fom this channel unl t had opened a 
‘ray through the rud bued fate the Kyenkan chaung, and that 
‘only some for Fea pir to any cae of action bavi aiken 

"Yconcar witheny learaed brother in allowing the apps! 
‘vith cents, andi he deere. pased by hi, ineloding special 
oats to Messe. Leach and Leta, Tonio." 

The passage appears to suggest that a defendant 
‘who diverts or sops the fow of a natural watercourse 
and thereby floods the lands of a riparian owner is 
not to be held responsible in damages for the wrong 
‘unless he, the defendant, has made a profit by it. In 
their Lordships! opinion such a doctrine is unsound, 
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The other learned Judge, Mr. Justice Maung Kin, 
deals with this point somewhat differently. He 
ays — 

“The findiog that the canal was mot ove made by the 
Gorernmentinnt contested before os. itis, however, contended 
‘hat pnt bad the right to the endistarsed Bow of water (roms 


bs plait. ‘The buss of the sult av described fa the piste 
thatthe canal eas dog by the Government for the benef cf 
the culieatory, and that is In fast, Benet thee, because It 
‘drained the surplus rain water (rom plaintiff's land." 

This, as bas been already pointed out, is not a 

true construction of the sppellants’ caseand contention. 

‘The learned Judge then proceeds to add — 

“ Tmay add that there is no equity in favour of plains. He 
not ‘erie aay ‘beneht Delore the Geprension became 
‘ride ad eep to alk oft caepiog wales coming 

hit lane, and when the band was Sat by 
trae wo snenon loc taking that that water 
ivection ofthe bone. Bot the éelendante 
‘ong enjoved the bench of the existence ofthe bend 
tas pevented Machuh water coming to éetencarta 
tha Kyochan cheung. T do aot see any jx in 
ints ni to remove the bead for he beseB cf bin 
‘iad, antess be ha» ateral oF renciptie right fo mate 
1 have beld that be bas no etara ight, and slcient Sime has 
sot caged for a prescriptive ight tegen 

"Por the abowe remus | would aloe he Appealeon. 185 

4168 of 1919, ith cout 


Itappears to their Lordships dificalt to understand 
what the learned Judge meant by the frst of these 








ik 
e3 





Hi 
He 


4 


Lordships are quite unable to concur with 
Judges of the Chief Court in the views 
taken of the rights and liabilities of the 
ies litigant im this case. They think these views. 


Mt 
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are conficling infer se, unsound and misleading. To 





gather together the poinis fully dealt with above it auto pra 


‘may be said that in their Lordships! view itis clearly 


established (1) that a raised road or burd ran trans- v3" 


versely across the depressed ground through which om 


flowed thechannel of water, and was properly provided ,. taxy 
with a gap for the flow and a bridge over the ™ 
channel ; (2) that the bund thus, provided with an eye 
and a bridge to permit the inflow and out flow of water 
was interfered with by the respondent, who filled up 
the eye and channel course thereat, and converted 
fan innocuous bund into a dam, which dammed back 
the wateron totheappellant’s land, and that in law (3) 
the respondents are respensible for the damage thus 
caused to the appellant's property, They think the 
judgment appealed from was erronecus and ought 
to be set aside, that the decision of the District 
Judge was right and should be restored, and will 
humbly advise His Majesty accordingly. The 
respondents must pay the costs of the appellants in 
the hearing of the Chief Court and of this appeal 

Light & Fulton—Solicitors for Appellants. 

H, Hilbery & Son—Solictors for Respondents, 
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APPELLATE CRIMINAL. 
ee er Pet Mang Ba. 
KING-EMPEROR 


®. 
MAUNG THAN GYAUNG * 


Amateur Aynoas Drformane for tlie ntertatomant at 4 Simpy 
"ant ether 4 foowrea Peiegs Suton 310. 
lt, tha soa performance oom Apa ata r pe enterain, 
meetin a priate conpeent ate Seppe Aum, toh wither peyeRL, 
SS nis Se pentew of neca Btof Barm ge A 


Mavxo Ba, J.—Maung Than Gyaung of Myitna- 
bole village in the Allanmyo Township held a 
‘Shinty Ahiu at bis house, The local amateurs 
designated ss Ayat-zat performed without payment 
in his compound on the night of 13th February last. 
Unfortunately a robbery took place during the 
performance = short distance away. Maung Than 





Burma Village Act, and fined Rs. 5. 

‘The learned District Magistrate of Thayetmyo 
doubted whether any permit was required for such 
amateur performances by villagcrs and submitted the 
cease with a recommendation that the conviction and 
‘sentence be set aside. 

For the purposes of the Act pie ordinarily 
includes a theatrical or dramatic performance held 
for public entertaromeat whether cn public or private 
property. 

The gist of the above definition is “ the holding 
for public entertainment.” The cbject of requiring 
8 permit is to ensure that the authorities get timely 

Sink Renin No OO ot 1D ten otro Aden 
kapha Aamo Che Bega iat We ot B8 
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notice to arrange for precautionary measures, In 
the present case the performance was for public 
‘entertainment at an Ahlu, and, as the authorities had 
not been given any notice, a robbery took place, 
Moreover though the troupe was composed of local 
amateurs, there is evidence to the effect that this, 
zat used to perform in other villages on hire ranging 
from Rs. 40 to Rs. 60. This offence was committed 
in the Allanmyo Township where the Local Govern 
‘ment have deemed fit to declare even fayapices and 
fongyityans to be frves for the purposes of the Act 
(ee General Department Notification at page 43 of 
the Village Manual). 
Tam of opinion that this dyat-eat comes withi 

the purview of section 21 of the Village Act, Let 
the case be returned accordingly, 











APPELLATE CIVIL: 


afr Mr Dae Carr, 


A.RP.L. FIRM, 


® 
MA GUNS 





‘etecher wth tate dor tat Pari falta, 

‘The Append Sleds item wo On-Cemandpromitoryctes aga 
ones Kr, bat he smncns was enated fo the Reaponce whove nant 
Seon not ba Kn nt Me Gam. The etpondent herengon Sed x wten 
‘Satenent desping Sat she had Sorrowed any one) fom he Appellant er 
‘sete ay prominoryonte im fave ant ating tha oe Wao 
Sibiccis ttn oun Theweiten sttcment wasretcned to berananest 


pac Chil Scood Appeal No S801 123 agalont the cecree tthe 
ial Gout ef Myssngmy a Ci Appeal No 160 195, 
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‘Sone tom him athena o Wa Kee 


Banerjl—tor the Appellants, 
PSS, Chari—for the Respondent, 


‘Carr, J.—The facts leading up to this suit are 
as follows :—In Civil Regular No, 20 of 1922 of the 
Subdivisional Court of Waktma the plaintif-appellant 
sued Ma Kwin and Maung Chit Pe fer the money due 
on two promissory-notes. The defendant-respondent, 
Ma Gan, was served with summons in the suit and 
fon the ist March 1922 she appeaced and tendered 
a written statement in which she sid that she had 
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‘on the record to support that conclusion, which is 
negatived by the fact that it was the same judge who 
allowed the application for removal of attachment. 
‘And 1 think that the conclusion i# unjust to the 
Jodge in question, who would have failed in his 
Guty had he knowingly passed an ex parte judgment 
against Ma Gun in the circumstances, It would have 
been incumbent on him to see that she was duly 
served with notice requiring her to attend, and in 
her proper name, 

Nor is the judgment of the District Court very 
satisfactory, It shows distinct signs of prejudice. 
Thos the witness Thanascoty is dismissed with the 
remark that be “describes himself xs a Court inter- 
preter though there is 


It is objected for the respondent that this matter 
is res judicata, 1 do oot think that it is. If it 





of 
ia the Ma Kwria who borrowed the money or not, that 
this suit can be decided, and that this must be done. 
No direct issue on this point was framed, bot 1 
do not think it is necessary to remand the case. 





prejudiced by the absence of an issue, 

On the question of identity we have really litte 
evidence. The plaintif’s clerk or agent who made 
the loans swears that Ma Gun is the person who 
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present when both loans were taken, and who also 
says he spoke of Ma Gun and not of Ma Kwin. 
Another witness, Tun Aung, a petition-writer, 


"says he heard Ma Gan promise to settle her debt to 


the plaintiff, But that was the only time be met 
Ma Gun, Then we have Vellasami Pillay who also 
‘speaks to an admission, Evidence of this kind is of 
very little value. 

The only support lent by the evidence of the 
processserver is in his statement that the frst 
witness pointed out Ma Gun to him as the person 
to be served. 

‘Against all this we have it thatthe pro-notes are 
signed by Ma Kwin and her son Chit Pe. It is 
admitted now that Ma Gun has noon of that name 
and the phintiff alleges that Chit Pe is the younger 
brother of her husband, but has stated no concrete 
grounds for saying 40, "Plaintif claims also to know 
Ma Gun well, and to have bad previous dealings 
with her. If that is so be should at least have 
known what her name was. 

‘On the evidence as a whole, I think it is not 
fully proved that Ma Gun is the person who took 
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APPELLATE CIVIL. 
Before Mr Inte Heatd and Mr Js Rae 


MA CHO GALE 
MA NAN CHAW ano oramrs* 
Dermot Duds, Lan tobertance~ Cire ofa iferir wife wher 
lied ther os epost he ace Te een wife 


‘The sppaians wan be aeeber cf ewe T,ceese, by is inferior wile 
‘wos hadtopurted irom T twenty yeas before eth and tad rene 








ele, Aad she malnnned any Ml velatonhlp. with ew peter 
[Fed in he pear 10% and be topror wile in 1922 win ppl 
nine a ober her eet a ep enognie 

Meal, tat he pores of the Wormene Sok a 
Innetog tow tepnesecnest ops whee the fee 
‘Chl oten iver tho “he son cea we wari 10 
{he serio wile, ae here te epbilecould ot porty Be gard 
‘hv belonged tue ayo te wrenteg prem. 


Thet Tun—for the Appellant, 
Aiyangar—for the Respondents 1 and 2. 
Hry—for the third Respondent. 


Heat axo Rorisvor, JJ—Appellant’s story 
according to her plaint was that she was a daughter 
of one Po Thin and his wife Ma San Byaing, that 
Po Thin first married one Ma We, whom he subse 
quently divorced, that he then married Ma San 
Byuing, that appellant was the child of that marriage, 
that when appellant was about six years old Po Thin 
took back Ma We without Ma San Byaing’s consent, 
that nevertheless he never severed his connection 
with Ma San Byaing or appellant, that Po Thin died 
in 1906, Ma Sin Byaing in 1908, and Ma We in 


iat Rid Appea No_ 107 of 198 aglow we Soret 
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1922, that on Ma We's death the first respondent, 
‘tho was Ma We's younger sister, tok possession of 
the property which she left, and that appellant her- 
self being Ma We's sole heir was solely entitled to 
the property, She joined also as defenciants the 
second respondent who was Ma We's Grst cousin 
once removed and who claimed to be her sdopted 
daughter, and the third respondent, an elder sister 
of Po Thin, who claimed to be owner of one of the 
pieces of land which appellant slleged to belong to 
the estate of Ma We, 
The fist respondent denied that Ma San Byaing 
wife, She said that she hersell 
We as her daughter 










rr 
adopted and that they were the enly heirs of Ma 
We. 

‘The second respondent also denied that Ma Sen 
Bysing was ever Po Thin's wife, Sbe said that she 








Thin died more than twelve years before the insti- 
tution of the suit, appellant's clsim as Po Thin's 
daughter was time-barred. 

The third respondent practically a¢mitted appel- 
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‘Ma San Byaing and she took another husband, that 
appellant lived vith Ma San Byaing and the other 
husband, that there was never any filial connection 
of any sort between appellant and Ma We, and that 
therefore appellant could not claim to ioherit Ma 
We's estate. 

‘Appellant appeals on the ground that being a 
step-child she was entitled to irherit. 

‘We are satisfed on the evidence that appellant's 
mother was a “wife” of Po Thin and in the absence 
of proof of an_aciual severance of the tie of relation 
ship between Po Thin and appellant, appellant would 
have been entitled to be regarded as an heit of Po 
Thin, As a maticr of fact she herself says that Ma 
We gave her some twelve acres of land which she 
sold for Rs. 2,560, and that gift was doubtless mi 
because she was Po Thin's daughter. But any clai 
which she might bace had as an heir of Po Thin is 
now time-barred ard she can claim only as heir 
of Ma We. We do not think that the provisions 
of the Burmese Buddhist Law as to step-children’s 
inheritiog from step-parents apply where the so» 
called step-child is the child of an inferior wife with 
whom the husband lived while stil married to the 
superior wife, and whee the step-chilé could not 
possibly be reyarded as having belonged to the family 
of the so-called step-parent. Po Thin lived for 
nearly ‘wwenty years after his separation from 
appellant and hermother. Appellant's mother married 
‘another husband, or at any rate lived with another 
man as his wife and had children by him. After 
the separation appellant never lived with Po Thin 
and she never at any time lived with Ma We or 
had any filial relations of any sort with her. In 
these circumstances we see no reason to believe 
that under Burmese Buddhist Law she ought to be 
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regarded as an heir to Ma We, and we hold that 
her suit was rightly dismissed. 

‘The appeal is dismissed with costs and appellant 
will pay the Courtfees which would have been paid 
by her if she had not been permitted to appeal as a 
pauper. A copy of the decree will be sent to the 
Collector, 





APPELLATE CRIMINAL. 
up Mr Sues eo Cf Futian Mr Jace Brown, 


McDONNELL, 
w 
KING-EMPEROR* 


Prise AdrcteDe furan Statements mad athe sono ade 
“procaine nt nbn) freee wim Ln Pona! Code 
Garo thon nd 9% eeptin 9m Prcemttonof ates 
(aden ee thao utr to tne fate of et tte 
‘There inn bana forthe decent he Leann nocd 





teria in fs apptcation.Conteaerty, or perpen of ing cia! 
{iby the glo Law of abst rege soe ta opty he country 
tostatnets of adeoestn nae poset 
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Be re F Fenate Bey, 38 3st, 216: Slt 
arate fom. 


Applicant—in person. 


Cowasjee—amicus curiae, for the Rangoon Bar 
Association, 


Rortevse, CJ.—This is an application by Mr, 
McDonnell to quash the Criminal proceedings 
instituted on the complaint of Ponniah Pillay in the 
Court of the District Magistrate of Losein, or, in the 
alternative, to transfer the ease for trial’ by the 
District Magistrate of Rangoon. 

The facts of the ease leading up to the present 
application are as follows :— 

Mr. McDonnell, one of the leading advocates of 
this Court, who as practised, with repute and dis- 
tinction, in Rargoon for over twenty years, was 

ngaged In the defence of one V. M. Abdul Rahman, 
10 was being prosecuted last year before tl 
District Magistrate of Insein. In the course of his 
‘address on the 8th of September, 1924, at the close 
‘of the prosecution case, he asked that his client 
should be discharged,’ and was asked by the 
Magistrate : “Who is Ponniah Pillay?" Mr. Mc- 
Donnell answered that bis name was down on the 
CLD. records ; and that he was employed by 
Cassims (the complainants). On a protest from Mr. 
Gaunt, Assistant Government Advocate, Mr. 
McDonnell reiterated the statement that he was 
employed by Cassims to help in their litigation 
work, and that, as he had already said, he was on 
the C.LD. records, 

Ponniah Pillay filed a complaint for defamation, 
under section $00 of the Indian Penal Code, before 
the District Magistrate, Insein, through Mr. Patel, 

















525. 


ams 
sedornen 


complainant by making the abovementioned imputa- 
tion intending to harm, or having reason to know 
that such imputation would harm the complainant's 





It may be noted that neither in his complaint, 
nor in his examination by the Magistrate, did the 
complainant charge Mr. McDonnell with either 
malice or wanton recklessness. Mr, McDonnell has 
stated that his answer to the Magistrate was on 
yitten instructions which he Jad no reson 10 


‘The Magistrate thought fit to issue summons 
which owing to Mr. MeDonnell’s absence in Europe 
of leave, could not be served until last month. 
ich will hereafier be given, T am 
cof opinion that the Magistrate should not have issued 
summons, and the proceedings will accordingly be 
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well founded, there would not seem to be any 


NeDosnwss occasion for’ inserting section 77, which gives 


protection to a Judge, and which, though wide, is 
not quite absclute. If he were absolutely privileged 
by reason of the application of the English Common 
Law, it would be idle and confusing to insert in 
the Code the provisions of section 77. 

‘This argument bas been dealt with and dismissed 
fn the jodgment of a Full Beach of the Calcutta 
High Court in Satish Chandra Chakravarit v. Ram 
Dayal De (3). No doubt that was a case of a party 
fr witness, but on this particular point, it is equally 
applicable to the case of an advocate. There are 
decisions of single Judges in this Province, siz, 
Mya Thi v. Henry Po Saw (3), and Meer Burks v. 
‘Maung Hla Pe (3), to the lke eBect. 

Tam consequently of opinion that section 499 of 
the Indian Penal Code is) meant fo be universal in 
its application. That being so, the English Law of 
Absolute privilege does not apply in this country to 
statements of advocates in judicial proceedings, Nor 

1 think it is necessary that it should, if the 
position of an advocate is clearly grasped by the 
various tribunals of this country. 

In the words of Lord Esher, MR. in Munster 
¥. Lamb (@), “A counsel's potition is one of the 
utmost difficulty. He is not to speak of that which 
he knows; he is not called upon to consider, 
whether the facts with which he is dealing are true 
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were to be called upon during the heat of bis 
argument to consider whether what he says is true 
‘or false, whether what he says is relevant or irrele- 
vant, be would have his mind so embarrassed that 
he could not do the duty which he is called upon 
to perform.” 

A Bench of the High Court of Bombay, in the 
case of Emperor v, Pursholtamdas Ramchhoddas (7) 
observes: “Therefore when a pleader is charged 
with defamation in respect of words spoken or 
written while performing his cuty as a pleader, the 
Court ought to presume good faith and not hold 
him criminally’ Table unless there is satisfactory 
evidence of actual malice and woless there is cogent 
proof that unfair advantage was taken of his position 
as pleader for an indirect purpose.” 

Ido aot think I could get anything which more 
correctly summarizes the position than the following 
passage from the judgment of Imam and Chapman, 
JI in the case of Nétunja Behari Sen v. Hareudra 
Chandra Sina (8):— 

“In our opinion the Magistrate sheuld have 
dismissed the complaint. It isnot defamation toinake 
an imputation on the character of another provided that 
the imputation be made in good faith for the protection 
‘ofthe interest of the person making it or of any 
other person (Indian Penal Code section 459, Ninth 
Exception). A pleader is entitled to the presump- 
tion that the questions he asks in cross-examiration 
are asked in good faith for the protection of the 
interest of bis cient. The presumption, therefore, is 
that a question asked in cross-examination making ‘sn 
imputation affords no ground for a criminal prose- 
ution, To rebut this presumption it is not sufficient 
CHUMP BLADE He WIT Ga stean SO 
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merely to allege that the client knew the imputation 
to be untrue for the duty of the pleader is to present 
his clients’ case, So far at any rate, as the purposes 
‘of a prosecution for defamation are concerned, it 
would be wholly unreasonable to say thatit is the 
duty of a pleader to require whether his clients’ 
case is true or false, To rebut the presumption of 
good faith in such a case there must be convincing 
evidence that the pleader was actuated by an 
improper motive personal to himself and not by a 
desire to protect or further the interests of his 
client in the cause. No such motive was suggested 
in the present case. 

The view which we have taken is supported by the 
case of Upendra Nath Bagchi v. Emperor (). 

It is for the public good that 2 person charged 
With the responsibility of an advocate should, so far 

yy control other than 
that of the presiding judge, in the use of every weapon, 
placed at his disposal by the law for the defence of 
the liberty of his client. The. provisions cf the 
Ninth Exception to section 499 of the Indian Penal 
Code must be interpreted accordingly. 

The learned Judges were, in that case, dealing 
with a question put in cross-examination, but it 
applies equally to an answer as in the present 
cafe made by an advocate to a cuestion from tke 
Court, of, indeed, to any remarks made by an advocate 
while addressing the Court. 

It is the duty, therefore, of a Court, when a 
‘complaint is made against’ an advocate, or legal 
practitioner, for defamation, that it should presume 
‘hat the remark was made on instructions and in 
good faith ; and, unless circumstances clearly show 
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that it was made wantonly, or from malicious or 15 
private motive, the complaint should not be enter sedameu. 
tained. I go further and say that, even if the 
‘circumstances suggest recklessness or malice, further 
enguiry should be made and an opportunity if 
possible should be given to legal practitioner to offer 
an explanation before summons is issued. 

If Court should entertain cases under svction £00 
‘of the Indian Penal Code, as in this case, without 
any such safeguard, I agree with the petitioner and 
Mr. Cowasjee that the position of an advoeate in 
this country would become intolerable. 

For the above reasons, I am of opinion that the 
proceedings must be quashed. 














Brows, JI concur in the order proposed, and 
also in the Gnding that the law as to absolute 
privilege is not applicable to the criminal law of 
defamation in India, The Indian Penal Code is a 
complete Code in itself. It is to a large extent 
founded on the Common Law of England, but the 
‘ordinary criminal offences in this country are punish. 
able, not because they would be offences under the 
English Common Lass, but because they have been 
declared to be offences ‘punishable under the Indian 
Penal Code. Section 499 defines the criminal offence 
of defamation. The section is quite clearly wide 
‘enough in certain circumstances to make statements 
made by advocates in the exercise of their profes: 
sion amount fo criminal defimation punishable under 
section 500. There are a number of exceptions set 
forth in section 499, and any statement falling withi 
those exceptions does not amcunt to criminal 
defamation. But any statement which does not fall 
within any of these exceptions, and which otherwise 
satisfied the terms of the general definition in the 
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scction, is quite clearly dectared by section 499 read 
with section 500 to be punishable. Section 2 of the 

‘States that every person shall be liable to 

t under this Code, When the Legi 

thus in definite terms declared that a person 

punishable, it seems to me to be idle to 
it is highly desirable in the public interests. 
that in certain circumstances that persen should not 
bbe punishable, and that that person would not be 
punishable under the Common Law of England. 1 
know of no authority for the view that a 
pronouncement of the Indian Legislature én clear 
‘and unmistakeable terms is liable to be over-ridden 
by the provisions of the Commoo Law of England. 
T agree with the learned Chief Justice in his 
interpretation of section of the Code and it has 
not been suggested that any other portion of the 
Code is an authority for the special privilege 


‘Their Lordships of the Privy Council helé in 
the case of Baboo Gunnesk Dutt Singh v. Mugneeram 
Chowdhry ((1873) 11 Bengal Law Reports, 321)] that 
s0 far a8 witnesses are concerned the law of absolute 
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evidence falsely should be indictment fcr perjury.” 
These words may suggest that witnesses would not 
be liable on a criminal prosecution for defamation. 
Bat that was not the question belore their Lordships 
for theic decisice, und 1 do not understand it to be 
suggested that their Lordships did realy decide that 

3. 

PTs say opinion the provisions ofthe Indian Penal 
Code on the point are perfectly clexr, and the rule 
Sbtsining in England as to the absolute privilege of 
docs, wines and pte in jie proceedings 
is not applicable to a criminal prosecution for 
<dcfamation im India. 

Bot I'am in entire agreement with the learned 
Chief Justice 28 19 the applicability of the provisions 
‘of the ninth exception 10 section 499 of the Code to 
the circumstances of the present case. It is quite 
‘obvious that if an advocate is to cacry out his duties 
to his client, be must frequently have to make 
impatations of statements the correctness of which 
be has not had the time or opportunity to verily, 
and it isa {aie presumption in ordinary cases that = 
statement or imputation to made by an advocate in 
the course of judicial proceedings is made, not for 
he purposes of defamation but in good faith for the 
protection of the interests of his client In such a 
case therefore to establish an offence of criminal 
defamation it is necessary net enly to show that a 
defamatory staiement has been made, but that it has 
been made maliciously, wantonly or with some 
improper sotive. It follows that a Magistrate should 
refuse to take cognizance of a complaint in such 
‘cate unless there is some allegation of malice, wanton 
ness or improper motive. No such allegation has 
been made in the present cate either in the written 
complaint or im the statement made by the 
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may be an acquittal, their position will be an 
impossible one. The case is therefore one in which 
the interests of justice call for interference by this 
Court in revision. 

1 agree that the proceedings in this case must 
be quashed, 
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S. Muterjee amd Sanyal—for the Applicant. st 


Mitter—for the Respondent. 





aio 
Pratt, J.—This is an application under section ,#Uaven, 


115 of the Civil Procedure Code to revise the order 


of the District Court, Segaing, of the Ist April 1925 
in Civil Regular Suit No. 1 of 1925, setting aside 
its previous order dismissing for default the plaintif’s 
application to set aside its previous ex-parte order for 
ismissal of the suit 
Tt is contended that the order was ultra vires 
and that the Court had no jurisdiction under Order 
IX or any role thereunder to set aside its own 
missing for default the application to 















yrgued that Order IX applies to suits only 
and not miscellaneous applications of this nature, 

If Order IX applies to miscellaneous proceedings 
of this nature, then the order objected to must be 
deemed to have been passed under Rule 9. 

‘The advocate for applicant relies upon the case 
of Rangulam Singh v. Sheo Deonarain Singh (1), 
where a bench of the Patna High Court held that 
having regard to the Full Bench decision in 
Bhubaneswar Prasad Singh . Tilakdhari Lal (2) 
they were bound to hold that no application under 
Order IX would lie against an order made under 
Order 1X. 

With all dvedeference to the opinion expressed 
in Rangulam Singh (1), [ am unable to agree that 
the ruling of the Patna Full Bench in Bhubanesear 
Prasad Singh (2) renders inevitable a finding that no 
application under Order IX will lie against an order 
made under Order IX. 
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What the Full Beach did lay down definitely and 


‘8.0°i=* in so many words was that Order IX, Rule 9, bas no 


application to a proceeding in execution instituted 


Fite under Order XX1, Role 99;—a very different propo 


or 


sition of law, 

The Full Bench was of opinica that the true 
egal principles applicable were deducible through 
the current of authority commencing with the decision 
‘of the Privy Council in Thakar Prasad v. Fakir 
Ullah (3). In that case also their Lordships of tle 
Privy Council were dealing with the principles to be 
applied to execution cases, and held that there being 

cial procedure provided under Chapter XIX ot 
the Code for dealing with execution cases the 
provisions of section 647 (corresponding to section 
141. of the present Code) did not apply. 

In Hari Charan Ghose v. Monmatha Nath Sem 
(), of which the Patna Full Bench spoke ealogis- 
tically, Sir Lawrence Jeckins sid down that 
IX, Kole 13, is nct applicable to 2 proceeding 
roles 100 and 101 of Order XXI. All the 
authorities retied upon, which I have been able to 
verify, reler to execution proceedings. 

‘The fact that it has been authoritatively laid down 
that Order IX and section M41 do not apply to 
proceedings in execution does not to my mind 
justify a finding that Order 1X, Rule9, does not apply 
to orders made under Order IX. 

Section 141 lays down that the procedure 
provided in the Code in regard to suits shall be 
followed, as far as it can be made applicable, in 
all proceedings in any Court of civil jurisdiction. 

Primd facie an application to set aside an 
‘exparte order dismissing a suit is 1 proceeding, and 
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an order dismissing it for default is pat of @ 
proceeding, so that the provisions of Order IX, Rule 8. 
9, would apply thereto. 

Lam fortified in this view by the ruling of a ,¥ 
Calcutta Bench in Bipin Behari Shaka v. Abdul 
Barit (5) taat an application under Order IX, 
Rule 9 lay to set aside an order, made under the 
same rule and order, dismissing ‘an application to 
reopen a suit, and I note that the bench there held 
that the application might equally have been dealt 
with as one for review. 

Even assuming that an application under Ordes 
TX, Rule 9, to set aside w previous order under the 
same order and rulu would not lie I should hold 
that the Court was entitled to deal with it as an 
application for review, and if the provisions of 
Order XLVII cotld not be appliod, I should be 
disposed, if necessary, to fall back upon the inherent 
power of the court in the interests of justice to set 
aside its own ex-harte order. 

‘The application is dismissed with costs. 

Advocate's fees—two gold mehurs. 
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Keith—tor the Applicants. 


Gaunt, Assistant Government Advocate—for the 
Crown, 








This was a reference made to the High Court 
under section 438 of the Criminal Procedare Code 
bby the Sessions Jodge of Tnsein (H. H. Mackney, Esq. 
TCS) on the 3rd day of July 1925 in bis Coimizal 
Miscellaneous Trial No. 4 of 1925. The point 





‘Vot.IIT] RANGOON SERIES. 
saised being that in his opinion the words an offence 


339 


pnihable with death or transportation for life” Mpizaee 
in section 497 of the Criminal Procedure Code avo 


referred to offences to which the alternative seatences 
‘of death or transportation for life applied. 

Dore, |—Under section 497 of the Criminal 
Procedure Code, as recently amended, any person 
accused of any noa-bailable offence arrested without 
warrant by aa officer in charge of a Police Station, 
‘oF who appears, or is brought before a Court, may 
‘be released on bail, but shall not be so released if 
there appears reasonable ground for believing that 

hhas bees guilty of am offence punishable with 
death or transportatisu for life 

‘The phrate “an offence punishable with death or 
transportation for life " contains an ambigaity which 
has resulted in a reference tothis Court by the Sessions 
Jadge of Inseia, who, while believing that the phrase 
‘was intended to cover caly offences which ace 





of H. M. Beuduille v. King-Emferor (\, contained, 
by implication, a ruling that the phrase covers 
offences punishable only with transportation (or life. 

T agree with the learned Sessions Judge that, in 
the case of H. M. Boudville v. King-Emperor (i there 





‘were it intended to be disjunctive, one would be 
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clined to favour the alteration of the phrase to 
“an offence punishable with death or with trans- 
portation for life." The phrase is, however, taken 
directly from the Indian Penal Code which details a 
umber of offences in which either punishment may 
be inflicted at the discretion of the sentencing 
Court, 

Following the principle that an accused 
as innocent until he is proved gui 
established priceiple throughout the greater part of 
the British Empire that an accused is kept in 
Aetention before his trial matnly that his appearance 
for trial may be assured, bail being normally 
accepted when the security is such as to make it 
morally certain that the accused vill appear. See 
Regina v. Scaife, approved in In the matter of 
Barronet (i). Also Regina v. MeNamara (Cam) (ii) 
Regina. M'Cartie (Ur) (iv) ; Regina vs Fraser (Aus) 
();, Regina v. Valle, (NZ) (vi); Mackintosh. 
MeGlencliy (Scot) (vis, L have perssed the case of 
Nareudra Lat Khan v. Emperor (vii), which, however, 
merely goes s0 far as to say that other circumstances 
may also guide a Magistrate in granting or refusing bail, 
bbut does not expressly negative the main principle, 

Iis, therefore, pertinent to enquire to what clas 
fof cases was this rule intended to be made appli 
ceable when the Code was altered, it being pe 
for a Judge to deduce intention, where it can be 
deduced from the phraseology contained in the 
alteration. 

‘There is only one offence in the whole Code which 
is punishable with death alone, and, as this happens 
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to be murder by a life convict, the question of ail 





san 
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under section $97, Criminal Procedure Code, obviously weiunuen 


does not arise. 
‘As regards the other offences for which the capital 





sentence may be inflicted, it is difficult to frame Bren. 


a phrase that would include these offences that would 
be succinct, and that, at the same time, would be 
free from ambiguity which has given rise to the 
present reference. 

ft may be remarked, however, that, as a general 
rule, even in those parts of the Empire in which 
sgereral principle prevails, it is unvsual to grant b 
where the offence charged involves the possibi 
capital punishment. If, therefore, the li 












Tnsein, to be placed upon the phrase “offences 
punishable with death of transportation for life” be 
accepted, the recent amendment to the Code brings 
the principles governing bail in India into conformity 
with the practice throughout the portions of the 
Empire administered under a developed systems of 
law, Tt would be idle to assume that the practices 
prevailing throughout the Self-Governing portions of 
the British Empire wore not in the minds of the 
amenders of the Criminal Procedure Code when they 
‘were considering the amendment in question. 

It is difficult to see what principle, other than 
pure empiricism, should distinguish offences punishable 
with transportation for life from offences punishable 
‘with long terms of imprisonment ; why, for instance, 
the detent accused of lurking house trespat 
view to commit theft, for which the punis! 
fourteen years’ imprisonment, should be specially 
favoured as against the individual who has dishonestly 
received stolen property, knowing that it as obtained 
by dacoity, for which the punishment happens to be 
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transportation for life? It cannot seriously be argued 
that the comparatively slight difference in degree of 
possible posishment will render it morally less likely 
that the person arrested will pat in an appearance 
in the one case rather than the other. On the other 
hhand, the degree of diflerence is $0 great as between 
‘transportatios for life and death as to be immeasurable. 
A prudent Legislature will, therefore, withdraw from 
the discretion of the magistracy cases in which, if 
‘guilt is probable, even a man of the greatest fortitude 
may be willing to pay a material price, however 
exorbitant, for life. 

1, therefore, hold that the phnse “death or 
transportation for life” in section 497, Criminal 
Procedure Code, mast not be taken a5 extending to 
offences punishable with transportation for life only, 

Tt must be nndersicod that while a wide discrrtion 
as to the grant of bail im cases ofher than thove 
involving capital punishment has now been placed in 
the hands of Magistrates, they ars boand, when weighing 
the probability of the prisoner appearing for trial, 
to consider the nature of the offence charged, the 
character of the evidence against the prisoner, and 
the punishment which, in the event of conviction, 
is likely to be inflicted on the prisoner. Again, whi 
‘mere vague allegations that the prisoner, if released, 
‘will tutor witnesses, should not be taken inio account, 
the Magistrate may well refuse to enlarge on 
‘where the prisoner is of such a character that 
presence at large will intimidate witnestes, or 
there are reasonable grouads for believing that 
‘will use his liberty to suborn evidence, 
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Mitter—for the Appellant. 

Ko Ko Gyi-for the Respondent. 

Prarr, |—Plaintif Maong Aung Myz sned Maung 
‘Than Gyi and Maang Po Hmcin to recover Rs. $50, 
‘stake deposited with Maung Than Gyi to abide the 
result of a race between the carts of plaintiff and 
second defendant. 

Plaintiff protested against the decision of the 
Judge that Maeng Po Hmein’s cart had wen the 
race and warned the stakeholder Maung Than Gyi 
not to make over his money to second defendant. 

First defendant nevertheless made over the stakes 
to SMaung Po Hmein. 

‘The trial Coart awarded plaintifi a decree against 
second defendant, the adjudged winner of the race, 
‘but dismissed the suit against first defendant holding 
that he was net liable as be had parted with the 
money under the directions of the Judge. 

Gr Secs Apes He 0 ot 125 
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An appeal by Maung Po Hmein to the District 
MaG5s PO Court was dismissed, the Judge holding that there was 

‘ample authority for the recovery of a stake, if the 
Protest was made by the depositor before the stake- 
holder bad paid out the money. 

In this Court the only ground which has been 
seriously argued is that a suit for recovery of the 
stake is barred by section 30 of the Contract Act. 

Section 30 definitely provides that no suit shall 
be brought for recovering anything entrusted to any 
Person to abide the result of any game or other 
uncertain event on which any wager is made. 

The cart race was an uncertain event and the 
money was entrusted to abide its result. 

Primd facie therefore section 30 of the Contract 
‘Act bars the suit. 

In Queew-Empress v. Nga Po Tee (1), however, 
the Special Court, Lower Burma, approved the 
English case of Diggle v. Higgs (2 Ex. D., 422, LR.) 
where it was held that the loser of a bet was 
‘entitled to recover his deposit from the stake-holder, 
which he had demanded from the latter belore be 
paid overtothe winner. 

Tn the later case of Maung Shin v. Maung Po 
Kaing (2), it was held by the Judicial Commissioner, 
Upper Burma, that the deposit might be recovered 
from thestake-holder in similar ircumstancesprovided 
plaintiff had demanded its return before the stake- 
holder had paid it away. 

‘These decisions are an authority for recovering 
the deposit from the stike-holder provided the 
money has been demanded from him before it has 
been paid away; but not for recovery from the 
winner of the wager. 
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In the present instance the respondent objected 
to the money being paid over, but did not ask for 
its return. 

His suit against the stakeyholder has been dismissed 
and be has not appealed. 

Tecan find no authority for the right to recover 
the money, deposited by way of wager, from the 
winner, to’ whem it was paid by the siake-holder 
inspite of plaintif’s protests. 

In Pollock and Mulla's notes on the Contract 
Act (at page 224, Filth Edition) it is pointed out 
with reference to section 30 that it is quite competent 
tothe loser to recover his deposit belore the stake- 
holder has paid it over fo the winner. The inference 
is that he cannot recover it from the winner after it 
has been paid over. 

In the preseat instance plaintiff did not demand 
its return and ithas been paid over tothe winner, 

Ido not consider the Court can go behind the 
provisions of section 30 and give plainti 
for the recovery from the winner. 

On this view the appeal must succeed, 

The decree against the present appellant is set 
aside and it is ordered that the suit against him be 
dismissed. 

Appellant is entitled to costs throughout, 
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‘This was a reference made to a Full Bench of the 
High Court by the Chief Justice, who was asked to 
certify, under Rule 28 of the Appellate Side Rules 
that a judgment passed by Carr, J, prior to his going 
‘on leave, was a fit one for appeal. The learned, 
Chief Justice being of opinion tbat the rule in 
‘question was ultra sires referred the matter in the 
following terms to a Full Bench :— 

In this case I'am asked to certify that the case 
isa fit One for appeal as the Judge who passed the 
judgment is absent on leave. In my opinion the 
Letters Patent restrict the grant of a certificate to the 
Judge who passed the judgment. 

‘The learned Advocate for the applicant relies on 
Rule 28 of the High Court Rules last paragraph 
which if valid would cover bis application. In my 
opinion this part of the rule is ulfra vires and is 
ineffect indexing the personal and special remedy 
given by section 13 of the Letters Patent, The 
question of the validity of our rules is one of 
importance and I direct that it be put down for 
Gir Mien Appian OE 
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‘consideration by the next Full Bench that is to sit 
to consider a point of Burmese Buddhist Law in the 
near future, mach 

‘The reference was in due course considered by 
a Full Bench composed of the Chief Justice and 


zl 


‘Kole 28 of the Appellate Side Roles of 
Procedure of this Court. And if Rule 28 is intra 


We have now heard the learned Advocate for the 
applicant in support of the validity of the rule. He 
‘contends that though the power is not given by 
section 13 of the Letters Patent, that section must be 
tead with section 47 and also section 38, and that 
the Rule 28 was made under the powers not only of 
Liters Patent but also of section 122 of the Civil 
Procedure Code and section 108 of the Government 

. He also contends that Rule 28 





section 13 since it is only to make provision for a 
Jodge who either by death or incapacity through 
leave or other reasons, is unable to give a certificate. 
‘We are unable to accept this argument. The words 
of section 13 are: “Notwithstanding. anything 
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hereinbefore provided an appeal shall lie to the said 
High Court from a judgment of ore Judge of the 
said High Court or one Judge of any Division Court 
+ +. + 4 Where the Judge, who passed the judg- 
‘ment, declares that the case isa fit one for appeal” and 
the section concludes "that the right of appeal from 
‘other judgments of Judges of the said High Court 
or of such Division Court shall be to Us, our Heirs 
‘or Successors in Our or Their Privy Council as 
hereinafter provided.” The section gives in this 
fone instance a very restrictive right of appeal, 
namely, where the Judge, who passed the judgment, 
gives a certificate declaring that the case is a fit one 
for appeal. If it had been the intention of His 
Majesty to permit of any person other than the Judge 
who passed the judgment granting such certificate, 
it seems clear to me that He would have made 
provision by either omitting 1 ‘ 
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er 
the judgment" or by a special proviso that, in 
the Judge for any reason was not available, 
certificate could 
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‘of procedure in civil cases, but isa.case of widening 103 
the terms of the Letters Patent themselves and in 8 xiZwun 
manner, in my opinion, repugnant to the terms of uaa 0. 
the Lettérs Patent. In my opinion Rule 28is ultra 9mm 





sires 40 far a8 it contemplates that a Judge, other Seen, 

than the Judge who passed the judgment, may Maree 

declare that a cate is St one for appeal. = 
‘U answer the reference accordingly. 


Brows, J—I concer. 
Mauna Ba, J.—I concur, 
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This was a reference made by a Divisional 


waite Bench of the High Court (Das and Maung Ba, J}.) 





for & re-consideration by a Full Bench of the 


2 LBR,, 174, on the respective shares of pubbaka 
children’ and’ their surviving step-parent in 


e 





“In this litigation the estate of one U Chit Pon, a 
Barman Buddhist, was involved. He married three 
wives in succession. The first one, Ma Me Tu, was 
divorced over 30 years ago. By that wife he had two 
children, Maung Maung and Maung Aung, who are 

After divorcing Ma Me To, he married 








by U Chit Pon and Ma Kyaw. At first only Maung 
Maung and Maung Aung brought a suit against Ma 
Nyeia E for their share of inheritince. They allege 
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“After the institotion of the suit, Maung Skwe Pa 1 
made an application to the District Court of Yaméthia saree 
that he might be impleaded as a co-plaintiff on siiee 
the strength of his alleged adoption. The District sm, 


Judge granted his application, snd ordered an amend 
‘ment of the plaint. 

“In the new plaiot Maung Maung and Maung 
‘Aung admit the adoption of Maung Shwe Pu, and the 


because, after the divorce of their mother, they have 
‘not maintained filial relationship with their father, and, 
lastly, that the $ pieces of paddy land form part of 
the hmapason property of herself and the deceased, 

“The issues iramed are detective, and itis unlor- 
‘tunate that the learned District Judge has not recast 
them. The dispoted adoption has not been specifically 
‘mentioned in any of the issues, but, 


he was about 7 or 8 years of age, He is now 42. So 
fone cannot expect the evidence tendered to prove it 
to be entirely free from discrepancies. 

“The evidence tendered in the prevent case is that 
fof persons who are old enough and who are also in 


to him as their son (tha), and also by the admission 
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of her witness U Chit Twe (3 DW.) that it was 


xa Riz common knowledge that Shwe Pu was their adopted 
son, For this reason we accept the finding of the 

lower Court on this point of adoption as correct. 
“As regards the claim of Maung Maong and Maung 
Aung, it mast be disallowed in case it is proved that 


iio 





Of the filial relationship, and that Maung Maung and 
Maung Aung have not forfeited their right to inherit, 

“As regards the dispute about the 3 pieces of 
paddy land, the evidence tendered by the plaintiffs 
is convincing that they constitute the fayin property 
of the deceased. Even Ma Nycin E, contradicting 
hher own written statement, admitted in her evidence 
that 2of the pieces, namely Yonbin and Banbwre lands, 
were brought by U Chit Pon when he married ber. 
In her evidence she stated that the remaining piece, 
Taukshabin Je was acquired by clearing jungle afier 
‘his marriage with her. The evidence prodaced by ber 
fir support of that allegation is not satisfactory and 
cannot beaccepted in the face of more reliable evidence 
produced by the other side. We decide that all the 
‘3 pieces constitute the payin property of the deceased, 
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The learned District Judge has given the plaintifis, 
the whole of the payin property and one-fourth of 
the Jimapazon property. The allotment has now been 
disputed by the appellant. We are of opinion that 
the division of shares is not correct. 

© As regards the payin property, it is settled law 
that the pubbaia children (children of previous 
‘matriages) should get threeourths and their slep 
pparent one-fourth, as decided by the Full Bench of 
the late Chief Court in 1903, Ma Ba We v. Mi Pa 
U,2L-BR. 174), This mode of division is supported 
by section 8, Book X of Manukye, 

“CAs regards the Imafazon property, according to 
‘the above ruling, the step children shculd get one- 
‘eighth and the step mother seven-eighths, We doubt 
the correctness of this division. As in the present 
cease there was mo issue of the last marriage, The 
division shouid be in the proportion of 1 to $ and 
not 1 to 7, Section 8 of Book X is clear on the 
point. The division in the proportion of 1 to 7 
would be correct according to section 10 if there 
‘was an issue of the last marriage. 

‘The learned Judges who decided that case made 
no differentiation between a case where thete was 
fan issue of the last marriage and a case where 
‘there was not. When there was an issue some sort 
of provision for that issue was contemplated and the 
share of the fubbata children was reduced {rom 
one-sixth to one-eighth. That issue would get 2 
shares out of 8 as against 1 share for the pubbaka 
children. 

“The two ex-Ministers who were great authorities 
‘on Buddhist Law, viz, Kinwun Mingyi and Wetmasut 
‘Wandauk, and who ‘were consulted on this very 
issue by the te Me. Burgess in a similr case 
(Maung Chit Saya v. Ma Stein Kale, 2.B.R., 1892-9, 
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Page 93) quoted authorities which support the 


au raw division in the proportion of 1 to S. 





“‘After the decision of the Full Bench casein 1903 
the Privy Council in 1914 in the case of Ma Hain 
Bwin v. U Shwe Gon (1) bas given the Manugye a 
commanding position and has held that “ where itis 
not ambiguous other Dhammathats do not require to 
bbe relerred to," 

“ Manugye is not ambiguous on this point. We 
are of opinion that this important point requires to 
bbe reconsidered and we therefore refer the following 
question for the decision of a Full Bench -— 

“ ‘Where a Burman Buddhist who has married 
‘more than once dies leaving hnapazon pro- 
erty of the last marriage, what is the law of 
partition of that property between the 
‘children and their step-parent (1) where there 
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and fnafazon property acquired during that 
marriage. 

The reference arose out a suit brought agninst 
the widow by her step-children and relates to the 
‘knopazon property. 

‘The question referred to us is as follows :— 

“Where a Burman Buddhist who has married 
‘more than once dies leaving hnapazon property of the 
last marriage, what is the law of partition of that 
property between the fubbata children and their 
‘step-parent (1) where there is an issue of the last 
marriage and (2} where there is not ?”” 

The law of. division in both cases has hitherto 
been that the stepchild takes one-eighth and the 
step-parent seven-eighths. That law was laid down 
as early as 1873 in the case of Nya Po Thit v. Mt 
Thaing (1) where Mr. Sandford, the then Judicial 

ld that “on the death of the father 















ighth shire 
in property acquired during the continuance of the 
‘second marriage.” He based his decision on the rule 
of partition given in Book X, section 10 of the 
Manugye Dhammathat. That tection relates to th 

‘partition between the step-parent, the child of the 
former marriage and the child of the last marriage. 
“It gives the step-parent five shares, the child of the 
“former marriage one share and the child of the last 
marriage two shares. So the decision of Mr. Sandford 
‘would be quite justified under the Manugye Dham- 
mathat if, in the case reported, there was a child of 
‘the second marriage. That decision of Mr. Sandford 
‘was followed by his successor, Sir John Jardine, in 
1883 in the case of Mi So v. Mi Hmat Tha (2) 
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the opinion that Wunnana and Mcbavicchedani sup. 
Ported such exposition of the law. This law was 
‘again considered by a Full Bench of the Inte Chief 
Court in 1903 in the case of Ma Ba We v. Mi Sa U 
(3). In that case the third wife, who was childless, 
‘sued her step-children by the former wives for her 
‘share in the estate left by her busband, The pre+ 
vious rulings were considered, As regards. hnapazon 
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‘no object im making that reduction. If it were con- 
‘templated that the one law laid down in section 10 
were to be indiscriminately applied 10 all cages no 
‘matter whether there was an issue of the last marriage 
‘ornot, then the writer of the Manogye Dhammathat 
would be guilty of having laid down two rules of 
division, one close on the heels of another, prescrib- 
ing different shares, oe greater than the other; but 
such a charge ol inconsistency and indiscrimination 
would disappear if section § were taken to refer only 
toa case where there was no issue of the last marriage 
and section 10 fo a case where there was such an 
issue, In my opinion the writer contemplated that 
‘some provision should be made for the child of the 
last marriage who had no immediate right of claiming 
any share, owing to the presence of his parent. 

Jn a similar case, Mang Chit Saya v. Ma Sein 
Kale (4), decided by the late Mr. Bargess, Judicial 
‘Commissioner, Upper Burma, the late Kinwun 
Mingyi and the Wetmasut Wundauk, who are great 








law is this:—On the death of the father leaving a 
sobsequently matried wife without children the law 
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wa. . « « « This view of the law given in the Atta. 
se E thankeik Dhammathat coincides with the law given 
‘iors the following Dhammathats : Commentary on the Manu 
asthe, Dhammathat ; Dhamma Vinicchaya Dhamma, Pakain- 

s,, maka Dhammathat in verse and Sesadayajja Dipani 

Dhammathat in verse.” 

Attsankhepa Vanoana Dhammathat was compiled 
‘by the late Kinwon Mingyi on considerstion and 
comparison of all the available texts, andcontains 
‘the view of the learned compiler on the law asit 
actually stood at the time of compilation. It was 
first printed in Burmese in the year 1882 and has 
always been regarded as a weighty authority. 

‘The Wetmatut Wundauk also gave the same lw 
of partition relying upon the Attamekhepa Vannana 
Dbammathat. 


‘The Kinwun Mingyi, however, proposed to take 
aveay one share from the widow and give it tothe 
Stepchild of the second marriage instead of strictly 
adopting the lw pointed out ia bis Dhammsthat, 

‘The learned counsel for the widow admitted that 
the law laid down in section 8, Book X of the 
Manogyo Dhammathat, was the correct law; but he 
urged that the law of division inthe proportion of 
cae to sever laid down in 1873 has been accepted 
and followed ever since by the Burman Buddhists 
as a settled law on the point, that any sudden change 
in that law woold result’ in confusion and that 
therefore it would not be advisable to introduce any 
‘change but allow tha law though incorrect to remain, 
‘This argument, though plausible, is mot warranted by 
precedents 

‘The law aboot the widow's powers of disposal 
‘over her deceased husband's estate laid down in 1886 
in Ma On ¥. Ko Sie 0 (5) was found to be incorrect 
ao a 
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and had to be changed in 1915 in Ma Sein Ton v, 
‘Ma Son (6). Another law that the taking of a lesser 
wife by the husband does not in itself constitute a 
ground for a divorce laid down in 1881 in Ma In 
Than's case (7) was also found to be incorrect and 
changed in 1918 in Maung Hme's cose (8) and a wile 
who is not consenting can now obiain a divorce 
‘without any further proof of cruelty. 

In 1914 their Lordships of the Privy Council in 
the case of Ma Hnin Buin v. U Skwe Gon(9) made 
Manugye the paramount authority in these words: 
“The Manugye bas held a commanding position since 
the time of King Alompara and is still to be regarded 
as of the highest authority, Where it is not am- 
biguous other Dbammathats do not require to be 
referred to.” 

In the case under review the Manvgye Dhamma- 
that is not ambiguous and the rule given there has 
‘been adopted by the Kiowon Mingyi in his work, 
In the case of a large estate the difference in the 
share by non-observance of this plain law may be 
considerable. 

‘The Hon'ble U May Oung in his work on Bud 
hist Law has noticed this misconception of the law 
acd he bas urged the reconsideration of the law 
in the following words: “It is submitted, therefore, 
that the question should be re-opened and that the 
distinction expressly drawn in the Dhammathats 
between 1 case in which there is issue of the second 
marriage and one in which there is not should be 
recognised. The present practice has, itis true, been 
a long-standing one, but where a rule of law is clear, 
‘nambiguoas and well founded, as shown above, there 
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as the one in Mi So's case (based on a misconcep» 


Maivaw & tion and given with some hesitation), should not be 
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overruled. 

1 am of opinion that it is but right to rectify the 
‘errors and lay down the correct law in conformity 
with the Manugye Dhammathat. Accordingly my 
answer to the question referred to us will be as 
follows :-— 

‘That in a case where there is an issue of the last 
marriage the step-child or children collectively take 
one-eighth and the step-parent seven-eighths and that 
ina case where there is no issue of the last marriage 
the former take one-sixth and the later fve-sixths, 

Rurtrpse, CJ.—I concur, 
Browy, JI concur. 
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‘ihtad. SSoentingned 


‘This was a reference made by Doyle, J sitting as 
1 single judge in review of his order passed in Civil 
Revision No. 88 of 1925. The Respondent was a 
councillor in the Rangoon Municipal Corporation, 
and. on his becoming 2 sub-contractor under a 
‘contractor, employed by the Corporation, the question 
arose whether he had become disqualified for office 
as councillor by reason of section 12 of the Rangoon 
Municipal Act (Burma Act VI of 1922). 

‘The Chief Judge of the Rangoon Small Cause 
Court exercising the functions vested in him under 
section 14 of the Act held that he had become 
disqualified. The Respondent having taken the 
Chief Judge's order to the High Court on revision, 
Doyle, J-, came to the contrary conclusion and set 
aside the order. On an application for review being 
preferred by the Corporation, on the contention that 
the High Court had no jurisdiction to interfere in 
revision in such matters, Doyle, J, referred the 
matter to a Full Bench, made the following order 
of reference to a Bench — 

“In Civil Revision No. §8 of 1925 I held, 
following the ruling in Mahomed Kbrahim Moolla v. 
S. R. Jandass (1), that, although section 14 of the 
Rangoon Municipal Act declared that the decision 
of the Chief Judge of the Kangcon Small Cause 
Court on matters referred to in that section. was 
final, the section did not oust the jurisdiction in 
revision of the High Court, My grounds for following 
an isaian oe weer 
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that ruling were that the wording of section 14 
‘of the Rangoon Municipal Act was similar to that of 





unless it is otherwise expressly provided by the said 
Act on any matters, in respect of which he exercises 
his powers of jurisdiction, shall be Smal. An 
application has now been filed for a review of my 
order on the ground tat the omission to consider 
section 199 constituted, if not an error of law, 
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unless it is otherwise expressly provided by this Act, 
his decision on any matiers in respect of which the 
exercise of such powers of jurisdiction, shall be final. 
It is argued on behalf of the applicant that this 
section gives a definition of finality which expressly 
excludes recourse to any legal remedy unprovided 
for by the Rangoon Municipal Act. This contention 
would, at first sight, appear to be unimpeachable, 
Unfortunately, however, wheres, in the Rangoon 
Rent Act, there is no provision for an appeal from 
the decision of the Chief Judge of the Court of 
Small Causes, Rangoon (there is provision under 
section 91 of the Rangoon Municipal Act, of 
instance) for an appeal in certain circumstances from 
the decision of the Chief Judge of the Rangoon 
Small Cavse Const, It was, therefore, essential that 
there should be some clause to qualify the last 
phrase of section 199 of the Rangoon Municipal Act 
providing that the jurisdiction of the Chief Judge of 
‘the Rangoon Small Cause Court should be final. It 
is therefore a matter of considerable doubt as to 
Whether the defnition of section 199 of the Rangoon 
Municipal Act extends the finality of the decisions 
of the Chief Judge of the Rangoon Small Cause 
Court beyond the finality of his decisions under the 
Rangoon Rent Act. In section 200 of the Rangoon 
Municipal ‘Act it is held that, for the purpose of 
‘any appeal, inquiry or proceeding, under this Act, 
the Chief Court or the Chief Judge of the Rangoon 
Small Cause Court may exercise all the powers 
conferred on the said Court by the Code of Civil 
Procedare, 1908, or the Rangoon Sruall Cause Court 
Act, 1920, as the case may be, and the ssid Chief 
Judge shall observe the procedure prescribed in the 
‘sid Code, and act, so far as the same is consistent, 
with the provisions of this Act. It has been argued 
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that this section limits the power of the High Court, 





the theory that the word "final", as applied to 
decision means that, althoogh not’ appealable, it is 
open to revision, Far from that being the case 
Hage, CJ., who discussed the point al length, 
appears to have held the exact opposite. On page 
judgment in question he says “another 
was that the word term “Gnal” in 

the Court-ees Act des not mean fal 
‘that term is undersiood in law, and that the 

he taxing officer, the Chief Justice, or 











Vou. IIT] RANGOON SERIES. 565 


‘can be placed on the remarks of Edge, C.J, is that i 
fhe holds that the term ‘final’ as understood in, tm 
law, signifies that the decision is mot open to appeal Conrene 
‘or revision.” Again, at page 158, be says “I have 
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head note to Balkaren 

thers v. Gobind Nuth Tiwari and another (2), states 
that, a decision under section § of the Indian 
Court-ees Act, is not open to appeal, revision or 
review and is final for all purposes and no means 


Finally, on page 152, Edge, C., has remarked "1 
‘no doubt that fhe term Snal in section 5 of the 
Courtfees Act, has precisely the same meaning as 
term “final in section 12 of that Act.” In 
far as section $ of the Courtfees Act contsins 
qualifying clause it is analogous to section 14 
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Rangoon Municipal Act, while, in section 12, Court 
fees Act, like section 18, Rangoon Rent Act, the 
phrase “ shall be final” is unqualified. 

It would sj pear to me, therefore, that while the 
decision in Mohamed Ebrakiin Moolla v. S. R. Jandass 
(4) may be sound yet it nds no support in Balkaran 
‘Rai and others v. Gobind Nath Tiwari and another (2). 

Section 11S of the Civil Procedure Code invests 


fefiflae * 





in the peesent case, to grave incon 
venience since a constituency migit remain practically 
disfranchised for some considerable time pending a 
final decision by the High Court. It i argued there- 
fore that it was with a view to preventing the High 
Court from exercising this power of revision that 
section 199 of the Rangoon Municipal Act was 
‘specially enacted. 

Ju view of the great public importance of the 
‘question now under issve, T submit for the decision 
of a Bench, the following question — 

“ Under section 199 ofthe Rangoon Municipal 


precluded from exercising its powers of revision under 
‘Section 115 of the Civil Procedure Code?” 

{The matter was finally disposed of by 2 Full Bench 
‘composed of the Cisief Justice and Heald and Chari, Jj. 


Piemmnternes: Grn ome 
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Cowasjee-for the Applicant. 
Auzam—for the Respondent, 


Roruaoor, C.], Heatp axp Caant, JJ-—This is 
reference made by Mr. Justice Doyle, a Judge of this 
Court. The matter arises in the following way. Mr- 
M.A. Shakur was a Councillor in the Rangoon Muni 
cipal Corporation. He becamea sub contractor unde 
‘8 contractor employed by the Corporation and the que 
tion arose whether he became disqualified for office by 
reason of section 12 of the Rangoon Municipal Act 
(Burma Act VI of 1922). On application to the Chief 
Judge of the Rangoon Court of Small Causes undet 
section 14 of that Act the leerned Judge held that he 
hhad become disqualified. Mr. Shakur being dissatis- 
fied with the order took it up in revision to the 
High Court and Mr. Justice Doyle sitting as Revision 
Judge came to the contrary conclusion and was of 
opinion that he had not become disqualified. An 
application for review was then filed on behall of 
the Municipal Corporation and it was urged before 
Mr. Justice Doyle that the High Court had no 
jurisdiction to interfere in revision with the decision 

* of the Chief Judge of the Court of Small Causes, The 
learned Judge ater hearing arguments made a reference 
in tie following terms :-—“ Under section 199 of the 
Rangoon Municipal Act isthe High Court of Judicature 
at Rangoon precluded from exctcising the powers of 

under section 115 of the: Civil Procedure 

‘The terms ofthe referenceare not satisfactory, 

‘As we understood that the parties desired to argue 

the matter on all points and not merely with refery 
ence to the provisions contained in section 199 of, 
the Rangoon Municipal Act, we allowed Counsel on 
both the sides to argue the matter in all its bearings 
and we have decided to deal with the reference 
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39% after amending the order to read as follows :—" When 
pias... the Chief Jodge of the Court of Small Causes, 
‘Seuss Rangoon, exercises any of the powers conferred on 





‘councillor shall cease to hold office as such, ipso facto, 
cn bis becoming disqualified by reston of th: pro- 
visions of section 12. Section 1 rans as follows :— 


‘oc whenever any councillor is himsell in doubt 
Whether or not he has become disqualified for office, 
such evuncillor or any other cooncillor or the 
Corporation may apply to the Chiel fudge of the 
Rangoon Small Conse Court; and the said Judge, 
after making such enquiry as he deems necessary, 
shall determine w' 
become disqualified for being a councillor, and his 
decision shall be final.” 

‘Seetions 199 and 200 of the Actare to the following 





‘scion 199.—"“Notwithstanding anything con- 
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which he exercises such powers or jurisdiction shall 
be final.” 

Section 200.—{1) “For the porposcs of any 
appeal, inquiry or procecding under this Act the 
Chief Court or the Chief Judge of the Rangoon Small 
Cause Court may exercise all the powers conferred 
fon the said Court by the Code of Civil Procedore, 
1908, or the Rangoon Samii Cause Court Act, 1920 
as the case muy be, and the said Chief Judge shall 
observe the procedure prescribed in the said Code 
and Act so far as the same is consistent with the 
provisions of this Act.” 

2) “The cost of every such appeal, inquiry 
‘or proceedings as determined by the said Court, sball 
‘be payable by suck parties and in such proportions 
as the Court shall direet and the amount thereof shall, 
if necessary, be recoverable as if the same were 
under a decree of the Court.” 

‘The first point for consideration is whsther, when 
dealing with election dispates and qualifications of 
councillors, the Chief Judge of the Small Cause 
Court is to be deemed “a Court” or a fersona 

We shall refer only to those authorities 
in which pervons discharging similar functions to 
those of the Chief Judge of the Rangoon Small Cause 
Court in the case before us, have been held to be a 
Court or otherwise. The case of Balaji Saharam v. 
Merwanji Nowroji (1) was a case concerning 
Municipal election in the Bomtay Presidency which 
‘was sought to be set aside under section 23 of the 
Bombay District Municipal Act Amendment Act 
‘of 1884), the wording of which is similar to the 
‘wording of section 15 of the Rangoon Municipal Act, 
The District Judge of the district in which the 
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ion had been held, was the person to. whom 
application had to be made and he after enquiry was 
authorised to pass orders confrming,- amending or 
setting aside the clection. There wat provision in 
the scction that for the purposes of the enquiry he 
might exercise any of the powers of the Civil Coun, 
and that bis decision showld be conclusive, Chief 
Justice Farran and Mr, Justice Parsons held, following. 
‘an earlier ruling of their own Court, that the High 


Court had no jurisdiction to revise an order setting 


aside am cicction. They held that a District Judge 
‘was not a Conrt within tire meaning of section 622 
‘of the Civil Procedure Code bait was merely a persona 
designata, It is true that in that case Mr- 
CChandravarkar (afterwards Mr. Jostice Chandravarkar) 
‘who appeared for the appellant conceded in argu- 
ment, on account of the earlier ruling of the High 
Court, that the High Court tad no jerisdiction to 
eolertsio a revision application with respect to the 
order of the District Judge relating to the election, 
that the High Court could entertain 
an application in respect of that part of the order 
relating to costs. The learned Judges of the Bombay 
High Court held however that as he was not 3 
“Court at all they had no jurisdiction to interfere 
with any part of his order, The above case was 
referred to in a Inter case in the same High Court 
(The Municipality of Belgaum v. Subbarao (2). That 
case was under section 160 of the Bombay District 
Municipal Act (Bombay Act III of 1901) and related 
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eterasined by the District Court which is directed 
to follow im the case of land the procedure provided 
by the Land Acquisition Act. The learned Judges 
of the Bombay High Court had already beld in an 
‘easier case that mo appcal lay from an order under 
this section to the High Court and they therefore 
hold that a revision was also incompetent as. being 
the only consistent course. ‘They said at the ent of 
the judgment that although the words occurring ia 
section 23 of the Bombay District Municipal Act are 
“ District Jedge” and the words occurring in section 
160 of the later Act are “District Cowt" the 
distinction was 





9t sufficient to support the argument 





recent case R. S. Navaibar v, Mrs. Saroiint Naidu (3). 
Under the provisions of the Bombay Municipal Act 


in respect of elections of Municipal C 
in Bombay City the Chief Jodge of the Small Cause 
Coort is by section 33 of that Act appointed to 
decide on the validity of the clections, The wording 
of that section is similar to the wording of sections 





revision of an order made by the Chief Judge of the 

‘Small Cause Court, Sit Norman Macleod, CJ., and 

Mr, Justice Crump held that the Chief Judge of the 
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Small Cause Court was a persona designata and that 
the High Court had no power to interfere in revision 
with his decision. We notice that the Privy Council 
case of Balatrishna y. Vasudeva (4) was brought to 
the notice of the Iearned Judges by the petitioner, 
though no reference was made to that case in the 
judgment ilsell. The case of Vijiaragaca Fillay v. 

Chetty (5) dealt with a petition under 
section 15, Charter Act, corresponding to section 107 
of the Government of India Act, praying the High 
Court to revise an order of a Presidency Magistrate 
‘who, by the rules iramed by the Government under 
the Madras City Municipal Act, was authorised to 
decide on the competency or otherwise of a candidate 
for a Municipal election. The learned Judges of the 
‘Madras High Court beld that the Magistrate was not 
“a Court” or subject to the appellate jurisdiction of 
the High Court within the meaning of section 15 of 
the Charler Act, The attention of the learned Judges 
was drawn to the case which later formed the subject 
‘of the Privy Council decision mentioned above in 
regard (0 which they said that that decision Lad no 
direct bearing on the matter they had to decide. 
Alter referring to the observations of Fry, LJ, in 
the Royal Acquarium case (6) they ciled from 
Halsbury's Laws of England (p. 9) of Volume 9 the 
following passage : “Many bodies are not courts 
although they may have to decide questions and in 
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concluded as follows: “These authorities shiow that 
when quasi-judicial functions are delegated to an 
officer ordinarily subject to the revisional powers of 
the High Court he is not with reference to the 
delegated power necessarily subject {o its appellate or 
revisivaal authority.” We have been referred to 
certain later decisions of the same High Court where 
in respect of a diferent Act the High Court of Madras 
fas taken a different view, ‘Thus in Ramasamd 
Goundan v. Muthu Velapa (8) that Court lield that a 
District Judge acting under section $7 of the Madras 
Loca! Boards Act (XIV of 1920) was subject to the 
revisional jurisdiction of the High Court, 

ur attention has also been drawn 0 the more 
recent cane of Kokku Parthasaradhi v. Chinila Cherny 
Koteswara (9) ia which » Bench of three judges 
rave in reference to the same Act, attived at the 
same conclusion as that of the learned Judges in 
Ramasaumi Goundan's case, ‘These decisions are 
distinguishable from the case before us, as they 
proceeded upon a consideration of the rules framed 
under the Act in question. It is unnecessary to cite 
the other Madras cases, We would however refer 
to a passage in the judgment of Sir Arnold Whitey 
CiJn, in the case of Vasudera Iyer x, Negopatan 
Devastanem Committee (10) which went on appeal 
to the Privy Council. Referring to the case of 
Balaji Sakaram (1), Sir Arnold White says “The 
Chief Justice and Parsons, J. were of opinion that 
a District Judge acting under section 23 of the 
Bombay District Municipal Act (Amendment Act) 
1884, is not a Court within the meaning of the 
word in section 622 of the old Procedure 
Code. They suggest that he was a persona designata 
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apparently for a specific purpose. That seems to be 
30, Itseoms to me that under the Act in question 
the District Judge is a persona designata (or a 
specific purpose and not an officer exercising esc 
Irocions wader tbe Act As reds the 
Badownrats Act to cea Gor the, perpos ot 
‘Several sections of the Act the District Court is not 
a persona designata but 2 Civil Court exercising 
{jurisdiction under the Act.” 

a the case of the Natoma Telphome Can Li 
¥. The Post Master General (11), the question for 
decision was whether the Railway and Canal Com- 
mission which was constituted a Coart of Record 
acted as such Court or as arbitrators in a certain 
matter. Lord Parker of Waddington sid “where 
by statute maticrs are referred 10 the determination 
‘of a Court of Record with mo (arther provision the 
necessary implication is, I think, that the Court will 
determine the matters as 2 Court. Its jurisdiction 
is enlarged, but all incidents of sich jurisdiction 
inclusing the right of appeal from its decision remain 
the same.” This is the dictum of a very high 
authority and if, in the case before us, the “Court 
as a “Court” had been directed to determine 
‘matters, his remarks would be apposite, but these 
remarks may be taken as suggesting that when the 
Legislature enacts that certain matters unconnected 
‘with the urdinary jurisdiction of a particular Court, 
‘ball be determined, oot by the Cour, but by, the 








Judge, the intention must have becn that those 
mmaticrs should be determined by him not as a Court 
but as fersoma desguala, The Privy Council 
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under section 10 of the Religious Endcwments Act 
which authorized the Civil Court (0 Gil up a vacancy 
in the Temple Committee. “Civil Court’ and 
“Court” are defined in the Act itsolf as being the 
‘principal Court original civil jurisdiction in which 
the mosque, temple, or religions establishment is 
situate. Theit Lordships say “ Morcover it is to the 
Court and not to an individual Judge who 
preside in or constitute a Civil Court that 
given.” In alt probability this 
Lordships was made with reference 
case of Beloit Scheram which was 
Sir Arnold White in the 
as the words ased in the 
re “District Judge.” Their Lord- 
ith the argument that cas rained 
in question in the case was not a 
an administrative or ministerial 
sousidered the preceding sections 
‘conclusion that ia a question such 
‘of an officer from bis office for 
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misconduct or unfitness the Court which makes the 








eluded this part of their judgment as follows: 
“ Ttappears to their Lordships to be clear that in atl 
these matters the Civil Court exercises its powers as 
a Court of Law sot merely asa persona designate 
whose determinations are rot to be treated as 
judgments of a legal tribunal.” ‘These remarks of 
their Lordstips seem to indicate that a Civil Court 
exercising special jarisdiction may be 2 fersoma 
designata and that whether it is so or not will have 
tobe inferred from a coasideration of the special 
(powers exercised and the special fonctions performed 
bby the Civil Court. This decision is no authority 
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{or the proposition that when the Judge of a Court 
is directed to determine certain matters, il must be 
presumed that the Judge is intended to determine 
these matters as = Court. 


‘The eficct of the Bombay decisions, with which 
weare in respectiel agreement, is that when, by an 
‘Act of the Legislature, a new thority is constituted 
for the purpose of determining questions concerning 
rights which are themselves the creations of the Acty 
and a Judge or Presiding Officer of a Court, as 
distinct from the Court itself, xs directed to perform 
the fanctions of the newly created authority, then it 
‘must be presumed, unless the contrary is expressly 
fnacter! or necessarily implied, that the intention of 
the Logislature, was that the Judge or Presiding 
Officer should perform those functions as 3 persona 
daignata and not as 2 Court. Sock a presumption 
is stronger in the case of a Court like the Rangson 
Small Cause Court which consists of a plarality 
Judges when only one particular Judge ix invested 
with the new powers. Tt would had been easy 
for the Legislature to indicate the Court by name if 
was the intention of the enactment that the 
showld be enercae by the Coat 8 nach 
‘our opinion therefore the Chief Judge of the 
a Seal Chee: Comet eaterelns, Se 
im by econ 14 of the 
2s pernma daignale 
‘i beng act iy na 
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Section 107 ofthe Governmral ol Tada Act We 
therefore asuwes the rlerence oa ollows. The High 
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to interfere in revision with the orders passed by 
the Chief Judge of the Small Cause Court, Rangoon, 
in the exercise of the powers conferred on him by 
section 14 of the Rangoon Municipal Act. 


APPELLATE CRIMINAL. 
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‘S.-M. Bose—for the Petitioner. 
Gaunt, Assistant Government Advocate—for the 


Mavxo Bs, J—Applicant Sultan was being 
before the District Magistrate of Tasein 
under section 182 of the Indian Penal Code, The 
particulars of the offence are as follows:— 
That you on of about the 26th day of June 
1925 at Insein gave to U Ancy Tun, 2 poblic 
servant, information to the effect that E. A. Bharoochs 
Mahomed Uussuf 
you in your taxi to 
the night of the 
information you knew or believed to be false and 
‘knew to be likely to 
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annoyance of any person. 

It is mow contended that he did not give 
information, but only made a statement to a Police 
Officer who was making an investigation under 
Chapter XIV of the Criminal Procedure Code, and 
that for that reason he has committed no offence 
punishable under section 182 of the Penal Code. 

This case is to the famous arson case 
under section 436 of the Penal Code in consection 
with the destruction by fire of the Insein Municipal 
Office, The offence under sectian 436 is a cognizable 
fone. A reference to the Criminal Regular Trial 
No. 47 of 1925 of the Subdivisicnal Magistrate of 
Tnsein shows that the First Information Report was 
lodged by Mr. Yusoof, Secretary of the Insein 
Municipality 

‘The principal point for decision is whether the 
statement made by Sultan to U Aung Ten, Inspector, 
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C.LD., can be considered as information relating to the 
‘commission of a cognizable offence given to the Police 
within the measing of section 154 of the Criminal 


379 
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Procedure Code, or whether it should be considered vSitkste, 


simply as a statement made to an Investigating 
Officer under section 161 of that Code, 

‘An information could be given either orally or 
in writing, If given orally, the Police Officer is 
required to record it, and every such information 
whether given in writing or reduced to writing 
requires to be signed by the person giving it, Such 
information forms the basis upon which an investiga 
tion under Chapter XIV commences. A Police 
‘Ofiicer making an investigation has power under 
section 160 to require the attendance of witnesses who 
appearto be acquainted with the circumstances of 
the case, and examine them. Such persons are 
bound to attend and are also bound to answer 
all questions relating to the case other than questions 
the answers to which would incriminate them. 
Section 162 lays down that no statement made by 
a person to a Police Officer in the course of such 
an investigation shall if reduced to writing. be signed 
by that person. 

In the present case Sultan's statement (Ex. A) 
was recorded by the Inspector, but it does not appear 
to have been signed by Sultan, It was recorded on 
26th June 1925, and from the evidence of U Aung 
Ton it would appear that the fire occurred on 6th 
June, that be took up the investigation from the 15th 
‘June, and that a First Information Report had been 
‘opened previously. U Aung Tun further stated that 
‘one Gur Khan offered to give information and so he 
recorded Gur Khan's statement on the 20th June 
that Gur Khan then made a confession before the 
Subdivisional Magistrate, that Gur Khan mentioned 
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25 ataxi, that Inter at om identification parade Sulian 
Saux was identified as the taxi-cab driver, that after that 
soe identification Sultan was brought tohim, and that on 
‘whctose. his asking him what he knew about this case Sultan 
wasge'ns, Made the statement (Ex. A). U Aung Tum admitted 
7" that before he recorded Sultan's statement he had 
examined two other witnesses whose statements 
afforded no corroboration of Gur Khan's statement. 

In the above circumstances one is driven to the 
conclusion that the statement of Sultan was recorded 
under the provisions of section 161. By no stretch 
of imagination can that statement be treated as 
information given to the Police under section 154. 
‘There has been a conflict of judicial opinion as 
regards the word " give” used in section 182 of the 
Penal Code. That word has been interpreted to mean 
“volunteer” in Mangu’s case (1), and a similar view 





has been taken by Irwin, J.C i King Emperor ¥. 
‘Nga Aung Po (2). In that case it was held that 
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ion 15%. In that view I am fortified by the 
‘opinion of the learned Judges of the Bombay High 





accased ras elicited by a Forest Officer in the course 
of his engairy. It was then held “that any false 
information given to that Forest Officer with the 
‘intent mentioned ia section 182 of the Penal Code 
was punishable under that section whether that 
information was volunteered by the informant of 
Eiven in answer to questions put to him by that 
officer. 
Having held that the statement of Soltin did 
not amount to information given to a Police Officer 
bbut amounted to a statement made as n witness to 
fan Investigating Oficer under section 161 of the 
Criminal Procedure Code, it follows that his prosecu- 
tion under section 182 is unjustifiable, beeause he 
has not committed that offence. 

Accordingly his application is allowed and the 
<fiminal proceedings against bim are quashed. 
Ce 
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Court in the ease of QueemEmpress v. Ranji Sajawa usin 
Ras (3). In that case the information from the wethae 


i 


mare a 


582 


ie 
sl 


INDIAN LAW REPORTS. (Vou. ttt 


SAKLAT axo ornexs (PLancrirs) 
® 


BELLA (Derexpaxt). 
Om Avreat rou THE LaTE Cuter Court oF 
Lowss Bums. 


Perrin Pare Y empire rats of ty Goer fo « Tea fr 
TAs aor of Th Pa fopusee nf Rengwen "Coercion of sath 
(bantr=iW thar» porn sat rca Par eed erat) whe 
Toupiror trove wafer soning afte tre Pare Wp erate 
mts prfing to ato hes mw aif ood taal) of trae 
Senter of eer memes of the Comoro searetion a tbe 
eects rae frm Rena of 2 Tofe—Trset wa # Paty 





Vor. III] RANGOON SERIES. 


2d at wit stecens ts the contention ht Rewpandent Bats mathe 
seats Para, W wae seed att reguderail cai mary #9160 
Tperasce. 

Wiad tat the evidence warranted the concaion tat the exremosia 
doped or Dl's iit ton int he Zou eign were cer fF 
‘hot pps onda fe saitiena erecta mown at" Baran" 9 
pete 

ed at ls, vn thngh a Zronran, a tng cal Pari dng 
sight eerng in tnt, ad may therfore be eclaed otex det 
{Seretrom sos faapaner by heroes. Tha he Testes cou reat ber 
‘rs eapaae et hat not low th he) were bound est Ber 

"Mad at apellans be grasied »Gecaraion at Bela wre nt nite 








sa righ too the tm Se ort nnd to peat a te el giot 
rennin performed nee 
tsuneo apetans wee nt ened the junction becnne ft 





{See cen not emote sooner by the seg a veer tet 
ener grt with them 

Sir Dhay Mena Pel Sr Fama 204, 90 
son shred nt opie. 

“Ona: Wher yi bee may ot be crannies In wh & 
estar orbaetcree Ton for pb paps ma be aowes 
ings ct or apa ngaeatom noe ao duane Biba Pade w 
‘Raise Dafcary, ith) LER 7 Bom, 3B, ta tye ccansiances 
trot bse pw i tat ae whic id nt a Ine preset eae 

‘Decrer tthe Cae Com are 

Appeal (No. $7 of 1924) from the Chiel Court 
of Lower Burma in its Appellate Jurisdiction (July 
28, 1920) affirming a decree of that Court in its 
Original Jurisdiction (April 23, 1918). 

{tn 1915 the two appellants, together with another 
plaintiff Merwanji Cowasjee (since deceased) instituted 
a suit in the Original Civil Jurisdiction of the C! 
Court against the Respondent Bella, then a minor, 
and her guardian Sapurjee Cowasjee (since deceased) 
‘claiming fa) a declaration that the Respondent Bella 
was not entitled to the use and benefits of the Parsi 
Fite Temple at Rangoon, or to altend or participate 
in any of the religious ceremonies performed therein; 
(8) an injunction restraining her from entering the 
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said Sire temple and repeating the trespass ccmeplaince 
of; (¢) am injunction restraining her guardian the 
ssid Sapurjee Cowasjee from taking her into the 
‘id fre temple premises. 
‘The circumstances in which the suit was brought 
appear from the judgment of the Judicial Committee, 
The following were the issues setiled and the 
decisions thereon of the Original and Appellate 
Courts in Lower Burma:— 
1, Whether the paint disclosed any enuaef action ? Both 
Courts: Yes. 
2. Whether the sits maistaoable ? Both Courts: Yeu 
| Who are entitled to the beset of the fice temple traits? 
‘rinkCourt: Not anwwerable in this sult. Appelate 
{Court All sertonsprotewrng ie Zoroastrian religion 
whether Pars by face and esoat sr by convertion. 
4. tothe fit defendant Bea the daughiar ofa Pari mother? 
‘Teil Comet: Mot seceaary to decide Appallate 
Gonct : Yeu 


5 tole pombe kr he fen detenda, being be daaghter of 
‘noe-Pars feber. to be lnites Into 'a) the Zore- 
‘utrinnerigon (8) ke Yar commcty ?(2) Both 
Coucts : Yeu” (> Trial Court: Set secenary 2 
decide. Appetae Court: Yeu 

6 Wit were posabic, whether the Coremonicn adopted (or 

the purposes were elective? Both Coure: No. 

Pee on ws te ae 
1018 held bya prinieary Joignent cat fhe 
Pune con saisla the ol the matter could 
be regarded (1) as an ordinary trespass by Bella on 
land not belonging to her, (2) as a trespass into the 
temple erected on such land, and(3) as an inter 
ference with appellant's right to exclusive worship 
‘The suit accordingly proceeded to trial. 

‘On the 23rd April 1918 Mr. Justice Young de- 
livered judgment and after stating the facts and that 
the Navjot ceremony was a ceremony required lor 
the initiation of a person into the Zoroastrian religion 
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held that the suit was only maintainable by the 


385, 
93s 


Plaintids if and im so far as they could shew that sat 
temble was polluted and their religious sus- 





[Sir Dinshaw Petit v. Sir Jamsetji Jrjibhoy (1.L.R, 
33. Bom, $09)] that on issue No, 6 (viz, whether the 
eremoalns unsrgooe by the Defendant Batis were 





whether or ot coneseerated “"cicang was ued at 
the Navjot ceremony and that therefore the Court 
‘could not go into that matter, but that even itit was 
entitled to do so the Plaintiffs bad not discharged 
‘he onus of proving that unconsecrated "nirang "was 
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‘which in former days was rather an outward sign of 
superior knowledge and holiness ; that in the Zoro- 
astrian religion the power of admitting Fersons into 
the fold lies with the priest who in the present case 
‘was satisfied, and that it was not proved that the rites 
and ceremonies differed in the case of 2 convert 
from what was necessary in the case of a child born 
of Zoroastrian parents ; that the Plaintiffs had not 
proved that either “Barasnum'” or a second Navjot 











‘was necessary ; that compliance with the two con- 
ditions known a Sth and 6th conclusions”) 
stated by Dayar, J, in the Bombay Tata Case in 1904 
(reported in LL.R. 33 Bom, 528) vas not necessary j 


that the Plaintifis had not proved that the Defendant 
Bella was not duly initiated and that accordingly the 
Suit failed so far as “the mont trespass” was 
concerned. The learned Judge alse held the question 
whetherthe Defendant Bella was the daughter of a 
Parsi woman and whether she was one of the Parsi 
population could not be decided in the suit but he 
observed that the Parsis of Rangoon were in a very 
different position from their co-religionists in Bombay. 
‘He therefore answered issues 1, 2and 5 (2) in the 
affirmative and held that issue 3 could pot be 
answered in the suit; that it was unnecessary to 
decide issues 4 and $ (b) in the suit, and that co 

the ceremonies were ot shown to be 





‘Against the said decree Appellants having appealed 
to the Chief Court on the Zist June 1920 the 


Robinson, Acting Chiet Justice and Mr. Justice Mac 
Gregor) delivered a preliminary Judgment (which was 
to be incorporated im their final judgment) holding 
that the Plaintifie-Appellants bad a cause of action 
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and that the suit was maintainable. Tt held that 
there was a personal individual cause of action vested 
in the Plaintifs-Appellants [sce Jawahra v. Akbar 
Hussain(L.L.R.7ANl178);Vergamuthuy.Pandaveswara 
Gurutal (1.LR. 6 Mad,, 151); Venkuta Chaloputi v. 
Subbarayadu ((-L.R. 13 Mad,, 293 ; Srinivasa Chariar 
¥. Roghava Chariar (LR. 23 Mad., 28) and 
Anandrao Bhikajt Phadke y. Shanker Dajicharya 
(LLR.7 Bom., 323)] It was held that the suit vas 
maintainable notwithstanding that the Trustee of the 
Fire Temple was not made a party because as the 
right of suit was personal tothe Plaintiff no question 
under Order 1, Rule 8, or Order 31, Rule 1, of the 
Civil Procedure Code arose. 

‘On the 28h July 1920 the Chief Court in its 
Appellate Jurisdiction Uelivered final judgment dis- 
missing the Appeal with costs. It held that the Defen- 
dant ella was the daughter of a Parsi mother; that 
the Zoroastrian religion enjoined conversion ; that 
the child of a non-Parsi father could be initiated in 
the Zoroastrian religion ; that the Defendant Bella 
hhad admittedly undergone the Navjot ceremony and 
that the Plaintiffs had not proved that her intiatio 
was invalid by reason of the fact that no " Barasum” 
was performed ; that on the true construction of the 
‘Trust Deed relating to the Fire Temple the expres 
sion “ Parsi population ” was not exclusively confined 
to the Parsis as a race, and that the words “ Parsi” 
and “Zoroastrian” were interchangeable ; and that 
the Bombay case (33 Bom., 509) did not apply. It 
accordingly held that the Government in the grant of 
the Fire Temple tands clearly indicated an intention 
to create a trust for a particular religion and that the 
persons entitled to the benefit of the Fire Temple 
‘Trust were the persons professing Zoroastrian religion 
whether they are Parsis by race and descent or are 
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only by the trustees, The Plaintiffs suffered nodamage 
ing them to maintain the suit. Further, on the 
ructioo of the deed, Bella, having been duly 
initiated into the Zoroastrian religion, was entitled to 
uuse the temple. The trust should be construed as in 
favour of Zorosstrians, whether racial Parsis or not. 
Dune, K.C,, in reply. From early times the 
British treated the Parsis as beinga sect by tuemselves, 
See Ardaseer Curseti v. Perozeboye (1), Mikirwanjee 
Nuoshirwanjee y. Awan Bace (2), Reg. v. Shapurji 
Bezonyji (3). ‘The consent of the Advocate General 
to the suit was not necessary. See Venkataramana 
Ayyangar v. Kasturirangar Ayyangar (4). 
‘The judgment of their Lordships was delivered 











Lord PAitusione.—The circumstances of this 
case are as follows: — 

Some time in 1899 a Goanese Christian named 
Jones with his wife arrived in Rangoon, They were 
in humble circumstances, and the wife applied for 
assistance to a Parsi of good position at Rangoon, 
Bomanji Cowasii, stating that she too was a Pani, 
He befriended her til he went to England in 1900 
and then asked his brother Sapurji Cotrasji to look 
after her and the child, to which she bad just given 
birth, the respondent Bella. The father died and 
when her mother died shorily afterwards Sapurji, 
who was a defendant in this suit, but died pending 
the appeal, took Bella into his own house, and he 
and his wife treated her as their own child. 

When, Bella was nearly 14, it was desired that 
the initiation ceremony into the Zoroastrian religion 
called Nayjot should be performed for cher, but 


Wy (ss 6 aoa ASG 38K) Cn Fer Oven Caner, 9 
(i ieto2 Boe ke 28. 1 me) Lene ome, fl 
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members of the Parsi community, who stated that 
they not only on their own behalf but on 
behalf of a large umber of members the Parsi 
‘community at Rangoon, against Bella and against 
ting that the temple was held on trust 








inbabitants in Rangoon professing the Zoroastrian 
faith, further stating that it was alleged that the 
mother of Bella was a Parsi, and that Bella 
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the Zoroastrian religion were entitled to the use of 
the temple, to the access of the sacred precincts 
and to attend, witness or take part in any religious 
ceremonies held therein, and that it was never the 
intention of the Parsi community that the children 
of non-Parsi fathers should be allowed the use of 
the temple, They further said that even assuming 
that Bella could be duly admitied into the Zoro- 
astrian religion, and assuming that her mother was 
Parsi, even then she could not be considered a 
Parsi or a member of the Parsi population, They 
prayed for a declaration that Bella was not entitled 
to use the temple or to attend or to participate 
any of the religious ceremonies performed 
therein and for injunctions to restrsin her from 
centering the temple and Sapurii from taking ber there. 
Sapurji, ia his own name and as guardian for 
Bella, put in their written statement, In this it 
was contended that the pint disclosed no cause of 
action, that the defendant Bella was entitled to 
attend’ the temple and the ceremonies and caused 
no desecration by her presence; and it was 
stated that her mother was a Parsi, that she had 
been brought up from early infancy as a Parsi and 
in the Zoroastrian faith, and that she came within 
the terms of the trust of the temple, 
‘The following issues were then setled: 
‘Whether te paint discloves yest of aeton? 
‘Whether ths sit is maitainable ? 
"3. Who are ended to the benest of the Fire Temple 
‘Tron? 
“4, Is the est defendaat the danghte ofa Part mother? 
“5, Isit possible forthe fist defendant, being daughter ofa 
‘on-Pasi father, tobe initiated) nto the Zoreasrian 
felgion aed () into the Pare commonity? 
“6, Mitwas posible, whether theceremeries adepted forthe 
‘orpore were defective (the second defendant to uve 
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into, held that the various endowments were limited 


to the use of people who as well as being Zoroastrian sixtar 


‘were also racial Parsis, But the controversy had not 





evidence given on commission inthe present case. 
‘Young, J, in the preliminary Judgment given in the 


hhad been often upheld by the Cosrts, and that the 
suit could be brought without joining the trustee or 
the consent of the Advocate-General 
‘When be came to his later decision opon the whole 
case, be described the injury as “an injury to the 
Pisin’ individ! right to worship andisturbed by 
the intrasion <f a person not belonging to their 
faith,” and applying his mind to the fifth and sixth 


if 


there was no intrusion 
‘of a person not belonging to the plaintf’s faith, and 
it became immaterial to decide issues 3 and 4 Accord 
ingly he dismissed the suit, 

‘When the matter came before the Chief Court, on 
appeal, the Judges, though apparently they heard 
fone continuous argument, gave two jodgments: the 

‘of the preliminary issues. In this 
they confirmed the actual decision of Young, J, but 
enlarged the plaintiffs’ caose of action, saying that 

treat it as an injury to themselves, that 
Bella, even though she were a Zoroastrian, yet not 
being a Parsi, came to the temple to worship. 
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This made it necessary for the Jodges in the 
Chief Court to determine the third issue, zie, who 
are entitled to the benefits of the Fire Temple 
‘Trust; and they held that it was a trast for a religion 
and not for a race. They then held in acreement 
with Young, ., that Bella could be and was converted 
or initiated into the Zoroastrian religion, and there- 
fore they concurred with hira in dismissing the suit. 

The Judges in the Cnief Court took the view 
‘that the fourth issue might also have been decided 
in favour of Bella, e, that her mother was a Parsi, 
‘but that this fact was unimportant, except as loading 
9h in ecsamraion ciation, Th Linas 

ith this. In their view it is settled that as 
Supode tae rant sch, ecety Hel epeatench 
‘The appeal to their Lordships' Board has raised 
among other questions the actuality and validity of 
Bella's conversion and initiation ; but on this point 
their Lordships see no reason for differing from the 
jedgment of the Chief Court, 
In the great controversy in the Bombay case, 
Dinshare Mavetyi Petit «. Jamaetji Jjibhoy (1) the two 
learned Judges (one of whom was himself a Parsi) 
‘came to the following conclusions thus expressed by 
the Parsi Judge, Davar, J>— 
“te That the Zocoastian religion not culy permits bet enjaine 
(he eooreinon of» persce bars in another Felisios nad 
ol see Zoroatiae pares 

“2. That, sbboagh ech conversion was penmibatie, the 
ercastiann ere une het aGventint cia 120 years 
tg, have never siempted te convert anyone into eit 








riligice. 

3, That here is nota sing instance proved before the Coat 
‘of a person bers of both roe-Zeroastriaa parents ever 
having been admitted into the Zorcastien religion 
-relessed by the Parasia tndia” 


Duet eae. 
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It is toe that as regards the quantum of the a5 
necessary ceremonial on initiation, Davar, J.,expressed sar 
an opinion that a piece of ritual called Burushaun was pilus 
‘an essential part ; but in this matter he was travelliog 
‘outside anything necessary for the case before him ; 
and their Lordships do not find that Beaman, J, the 
‘other Judge, concurred with him as to this, and they 
think that the evidence given in the present case 
warranted the decision to which the Chief Court 
came that this additional ceremonial was not 





‘pecessary. 

It follows therefore that the points which their 
Lordships have now to determine are whether the 
trusts of the temple are for the benefit of all persons 
‘rofessing the Zoreastrian religion or limited to those 
who, professing that religion, are also racial Parsis 
in the sense in which that word is understood in 
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Now the origin of the temple, the right to 
worship at which is in dispute in the present case, 
is as follows :— 

On the 24th November, 1858 the Deputy- 
‘Commissioner at Rangoon, on behalf of Her Majesty's 
Government, granted to Bajunji Cowasji and Sapurji 
Hirji a parcel of land in the tows of Rangoon of a 
‘certain site “ upon trest to build and maintain upon 
‘the said parcel of land a temple for the wse of Parsi 
population. 

‘was provided that the Depaty-Commistioner 
might nominate mew trustees, and that if a temple 
‘was not erected within a year, be might revoke the grant. 

(On the 14th August, 1882—probably because there 
bad been delay in building the temple—a re-grant 
was made to new trustees upon trust for the sme 
intents and urpotes as the old grant with lke 
powers to appoint new trustees and a similar power 
‘ef revocation if no temple was built within a year. 

Previously on the 11th January, 1859, the then 
Deputy-Commissioner had granted to two Parsi 
gentlemen another piece of land upon trust to main- 
fain it “as a cemetery and to the free use of persons 
of the Parsi denomination.” There was a similar 











apd was applied to other uses, This grant was 
again renewed also on the 14th August, 1862, 
‘Some disputes having arisen a8 to the temple, a 
suit was brought to have a new trustee appointed, 
and a scheme of management framed ; and on the 
Goth March, 1889, the Recorder appointed Bomaoji 
‘sole trusiee and ordered a scheme to be 


ee 


the same time, 2 similar suit bad been 
in respect of the burial ground, and by an 


iy 
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‘order of the same date the same person was ap- 
pointed trustee and a similar order to frame a scheme 
was made, The scheme in respect of the temple 
fave the trustee charge of the temple and its 
‘appurtenances with duty to manage and improve as 
funds permitted and power to build a range of shops 
‘on part of the trust lands, borrowing money for the 
Purpose. Alter repayment of monies borrowed the 
est was to be applied for the current expenses of 
the Fire Temple and the Parsi Burial Ground. In 
this way and to this extent the two properties were 
brought together. 

‘When the scheme for the burial ground was to 
‘be framed, there was a scrious dispute with regard 
to children of Parsi fathers who died without having 
gone through the ceremonies of initiation, and evens 
tually the scheme was framed in the following words 

“1, The burial ground sball be used for burying persons 
‘who shall at his x her death be netoally pressing the Zo 
{atrsn religion and no other 

“Bxrianatiox.~No one stall be taken to be actually pro- 














with the Sedra and Kost, in accordance with the rites 
[prescribed by that nliglon, provided, nevertheless, that children 
‘born of fathers folowing the Zoroastrian religion, and brovht 
wep in that falth, aod dying before the age of 14 years and 
three moaths, withoot having been invested with the Sadea 





land Kuti, may be taken t0 be actually professing the Zoro: 
astran religion, bat children dying after having attained that 
‘age without taving been invested with the Sadra and Kesti 
shall not be takes to have professed the Zoroustian religion 
sales his or her iavestiture was prevented by unforeseen and. 
spnavoidable crcamtancen” 

Tt is suggested for the defendants that this 
document shows that the stress of the matter was 
Jaid upon the religion and not upon the race. 

One other document must be mentioned. 
Apparently it took a long time before the Temple 


sor 
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or at any rate the present temple was built, and on 
the 20th August, 1904, Bomanji Cowasji executed a 
deed of declaration of trust reciting that he and his, 
brother had built at their charge a fire temple upon 
the trust lands so that the same might form part of 
the said trusts and be for the use of the Parsi in- 
habitants of Rangoon, and perporting to declare for 
himself and his successors in office thet he held the 
fire temple ‘‘for the use of the Parsi inhabitants of 
Rangoon free and unrestricted but subject notwith- 
standing to the tenets of the pure Zoroastrian religion 
and to the scheme prescribed by the Court 

The defendants at their Lordships’ bar contended. 
that this was an attempt to alter the trust and as 
such should be rejected, but in their written state- 
ment they accepted it as a valid document. So far 
as it goes, it rather makes in the plaintifis’ favour, 
Dut their Lordships are not disposed to sttach grave 
importance to it. 

The Chief Court—as already stated—considered 
hat the effect of these documents was to impose a 
trost for the benefit of persons professing the 
Zoroastrian religion and no others. 

‘Their Lordships agree with the latter part of this 

Parsis who cease to be Zoroastrians 
have, in their Lordships’ view, no claim, But upon 
the whole and after much consideration they think 
that the benefits are confined to persons who possess 
the double qualification of Zoroastrians and racial 
Parsi 

The judgment in the Bombay case travelled over 
much ground—indeed, in their Lordships’ opinion, 
‘much unnecessary ground —but both Judges came to 
the conclusion that the various trusts in that case 
must be consirued as being confined to persons who 
‘were of the Zoroastrian religion and racial Parsis. 
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‘There were several trusts, and the expressions in 


the deeds were different ; but the word Parsi never sincar 


appeared in them, and the word Zoroastrian or some 
equivalent religious word was used, Sometimes the 
trusts were fer the members of the Zoroastrian 
community of Bombay ; other phrases were similar. 
Nevertheless, both Judges came to the conclusion 
that they mest be read as bas been already stated. 

Davar, J. thas expressed himself (1) -— 

A Yodan Chat in a Genie) may become 2 Zoeastisn, 
‘bot how be ever could pombe become a menter of the ' Holy 
‘orecsrian Axjania of Bombay’ or be one ofthe members of 
{he Zecnsran Commen'y of Bemibey~ ce becose cue ofthe 
‘Acjaac ofthe Macians llth" panes my comerebentioe. A 
ata coerernde Jorencsniam bad eee cme te wna 
‘Such a perv could not pouibiy bare eco wile the 
(cetemcltn ef te desery aac founders the vat tach 
1 being coming inte enotence wocid Be 0 net and novel that 
{he Usoor ever conserved toch an sea an irene to inte an 
fa bea Seneiacuoe,sbe woul cetaiay designe him ecparalely 
tic apecatiy anc tt tacts him ia the general cenerpuon of 
ihe commen a i then ening cogent en he 


Beaman, ot (2) — 

The quention in nt whether the Zoosnran religion prema 
coumarin, but whether, when these tote were foued, the 
Toandera contemplated and Intenced tat converts should be 
Amite to partitate i thee.” 

In their Lordships’ view the same line of reasoning. 
applies to the present case. The Parsi community 
bad grown up to be such a distinct body, and 
admissions inte it from outside had been so very 
rare, that at the time when these grants at Rangoon 
wwere made the Government must have intended that the 
temple should be for the besefit of professing members 
of the Parsi community, i¢, racial Parsis or people 
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= Bat this does not exhaust the matters to be 
sist determined on the present appeal. It determines that 
main 





by a University professor persons not members of the 
University, this of itself furnishes no ground of 
‘complaint. If the numbers admitted are too large 
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Lordships agree with the Judge of first instance that 


thought to cause desecration, if once it was accepted 
‘hat she was. Zoroastrian. 

‘Also, if it were a question of caste and worshippers 
ofa higher caste would be defiled by the presence ofa 





As was said in that case *— 

“Thie right is ove which the Courts mest guard as otherwise 
all Naheaste Hind weuld hold thee sanctuaries and pefores 
thle want omar thn a ewer hanes 

But this claim is again not established. Indeed, 
what may be called the quasi-caste claim is not even 


probably have required the consent of the Advocate 
General, They pray in the plaint “ for a declaration 
that the Defendant Bella is not entitled to the use 
and benefits of the Parsi Fire Temple in Dalhousie 
Street known as ‘Captain's Agiary or Dhurraymair’ 
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‘Then they claim an injunction to restrain the 
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Defendant Bella from entering and the other defen« sigur 
ant, now dead, from bringing her into the temple to gia 


or Usree beneSciaries of a trust for poblic purposes 
‘may bring 2 suit for trespass against an introde: is 
a novel principle of jarisprodence, and the case is 
not made strenger by the suggestion that several 
other Beneficiaries agree with them. 

Ik may be that in India it woald be convenient in 
some cases to allow such a suit, and the jodgment in 
|.L.R. 7 Bombay Series may form a precedent. But, 


position of the two sets of persons is so repugnant 
to their habits of mind that the entrance of one set 
into the temple entails the departure of the other, 
so that it is as it were trespass to the person. 

As already stated, no such case has been estar 
blished, and therefore it is not necessary to discuss 
the principle on which the judgment in 7 Bombay 
Reports isfounded and which was indeed accepted bY 
the Judge of fist instance ia the present case. The 
facts do not warrant the claim, if it be a sound one, 
and tno injunction can be granted. 

With regard to cost, the learned Jodge of fist 
instance, while giving the defendants the general 
costs of the action, thougitt that both sides were to 
Blame for the inordinate length of the Bombay 
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commission and made the plaintifis pay two-thirds 


aixzar only of the defendants’ costs of the Commission. 
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‘Get instance, and in the Chet Cour, 
there be no costs in the Courts below, and that there 


be no costs of this appeal. 
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Solicitor for appellants : 4. M. Bramall, 


Solicitors for respondents : Waterouse and Co. 
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APPELLATE CIVIL. 
Raja hr, Pste Ratt, Chie ste, an Br. 
P, ABDUL GAFFOR 
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Viaabao Chott torte 
Aiyangar—for the Appellant. 
Teareebhoy—for the Respondent. 


Rorumpce, CJ., axd Brows, J.—This is an appeal 
from an order of the Judge sitting in insolvency on 
the Original Side in Insolvency Case No. 250 of 
1924, The order is as follows:— 

“The application for commission is refused 
‘and the case will proceed on the ordinary lines, 
Farther hearing will be adjourned to next insolvency 
dag” 





Gril hecinnaoa Arpad Ne aT, 
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As a preliminary objection was taken on behalf 
of the respondent that wo appeal lines from this order, 
‘we have beard Mr. Aiyangar, solely om this point. 

The learned advocate docs not contend, and 
‘cannot contend, that such an onder comes under 
any of the heads coumerated in Order XLII, Role 1 
of the Code of Civil Procedure. He rests his claim 
fon the Presidency Towns Losolvency Act, section 8, 
subrsection (2), clause (B), read with section 13 of 
the Letters Patent of this High Court. Ciause (b) 
tune “An appeal from an order made by a Judge 
in the exercise of the jurisdiction conferred by this 
‘Act shall lie in the same way and be sebject to the 
same provisions as an appeal from an order made 
by a Jodge in the exercise of the ordinary criginal 
civil jurisdiction of the Court.” For an order made 
in exercise of the ordinary original civil jurisdiction 
to be appealable, it must come either under Order 
XLII, Rule 1, or be a jedgment within the meaning 
‘of section 13 of the Letters Patent, so that for the 

of this application the ‘appellant must 
establish that it is a judgment within the meaning 
of section 13, 

Certain decisions of the Madris High Court have 
been cited in one of which LL.R. 28 Madras, 
page 28, the refusal to iste a commission was held 
to be a “judgment” within the meaning of section 
15 of the Madras High Const Letters Patent 

We are unable to agree with this judgment. The 
most recent decision upon what is a jedgment within 
‘the meaning of section 13 of the Letters Patent is a 
judgment of this Bench in the case of Yeo Eng 
‘Byan v. Beng Seng & Co. (1). The Chief Justice Sit 
Sydney Robinson, at page 473 states —" I agree that 





(0) 980 2 Ran, 4. 
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a decision which affects the merits of the question 17% 
between the pariies by determining some right or”, Amu 
liability may rightly be held to be a “judgment” 
‘and I think that an order which merely paves the ornda, 
‘way for the determination of the question between A=" 
the parties cannot be considered to be a‘ judgmen 
or can a mere formal order merely regulating the 
procedure in the suit, or one which is nothing more 
than a step towards ‘obtaining final adjudication.” 
We are in agreement with this statement of the 
law, and, applying it to the present case, the refusal 
to issue’ a commission was a matter within the 
discretion of the Insolvency Judge. While it may 
have an important effect in the final determination 
‘of the question at issue, it cannot be said to determine 
any right or liability. At the utmost it paves the 
way for such determination and is nothing more 
than a step towards obtaining a final adjudica 

We are consequently clearly of opinion that no 
appeal can lie from such an order as the one 
impugned in this case. 

The appeal must accordingly be dismissed with 
‘costs, which are to be faxed by the Taxing Master 
under Role 4 (b) as between advocate and cliert, 
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APPELLATE CIVIL, 
Defoe Br. Iice Prat 
MAUNG TUN BYU 





Muerjee—lor the Appellant, 
Chatterjee—tor the Respondent. 


Prarr, J—Plaintif Maung Tun Byu sued to 
ecover possession of a piece of paddy land measuring 
11°36 acres, which he bad purchased by a registered 
deed from the first and second defendants Maung Saw 
and Ma Pwa on the 26th March 1921, from the third 
defendant in possession. 

His case was that after the purchase by him first 
and second defendants leased the land on his beball to 





of the land early in 1922, Maung Kya refused to give 
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The first and second defendants admitted sale of 25 
the land to plaintiff and based their ttle thereto on macze Tem 
‘an oral transaction of sale accompanied by possession, 
effected in their favour by third defendantin satisfaction “ge? 
of his debts some years previously. 

‘The trial Coort in a well considered judgment, in 
which it analysed the evidence of the witnesses most 
carefully, accepted the fact that the third defendant 
Maung Kya made over the land outright to first and 
second defendants in satisfaction of the debt due by him, 

‘The Judge held that Maung Kya having parted 
with possession under a contract of sale, to which he 
hhad omitted to give effect in legal form, and having 
only regained possession as lessee, was not entitled to 
resist the claim for recovery of possession by the 
purchaser from his vender. 

On appeal the District Court disagreed with the 
tial Court's view of the evidence and dismissed the 
soit. 

‘The trial Court's reasons for accepting the evidence 
as to the oral sale by Maung Kya in favour of fist 
‘and second defendants are to my mid unassailable, 
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‘The Revenue Surveyor could aot be expected to 
‘rem Femember the details of all reports and transactions 
recorded by him. 

Register No. VII is a public document and has 
‘considerable evidential value, though of course it ig 
‘ot by itsel! proof of a mle. 

A cenified copy of an entry is admissible as evi- 
dence, and when produced, the receipt given for the 
Feport, the foil, or to use the Burmese term, the 
fyatbcing, is superfluous. In any case the receipt 
{or the report can only have a limited evidential value 
‘under special circumstances. 

Maung Hein produced no evidence and his own 
eposition goes to show the truth of the evidence for 
plaintifl. 


He alleged that he bad borrowed Rs. 100 fromm 
‘Ma Pwa and repaid her in paddy, which he deposited 
in the witness Maung Heia’s house, 

He also admitted a payment of Rs, 60 in Maung 
Hein's howse the same year in the presence of 
Maung Hein, Maung It, and Maung Po, though he 
alleged it was on account of interest. 

He did not cite Maung Po as witness and be 
id not deny on oath having made a report of the 
transfer for Rs. 320 to the Revenue Surveyor. 

It is common ground that Maung Kya was the 
‘original owner of the land. He has made it over 
fon a coptract of sale to Maung Saw and Ma Pua 


dia 


p 





virtue of his tenancy from Ma Pwa, Is he, now 
that bis tenancy has expired, entitled to retain 
postession as against his 


1 





2 
fg? 





in 





dent Maung Kya throughout. 
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‘APPELLATE CRIMINAL. 
fore Br Jats Dope 
E.E, MAYETH 


KING-EMPEROR® 
Fanart red ever bteeton te wm decrsy of ta reed aene 
‘armel 

x sr em coe tte rer Goat rent ae 
equations ad at eon senoer the ee Porat serency a 
fee wen chanenged ond ers om ramet Gat suet sateen 
(Sain oy snes Sat eee te oom Be 

‘fa twa due tore ove De erp wees we 
nD es wai the Ph one ces uno ad onc oom 
‘oes ot abn ne pocening® at eed sa» Wil eer 

ant pr ond dat anny King spor. nial pent 3.042 
oe Efe 

Villa—tor the Appellant. 

Jawad—for the Respondent, 


Dovte, J—I am onable adequately to deal with by 
this appeal, because the record can clearly not be 
relied on, It is proved by the evidence of the 
interpreter that the depositions of the witnesses, who 
‘were cross-examined after the charge, were not read 
over to them on the completion of their evidence. 
It has been held in Mani Iyer and Abdul Rahinan 
+. King-Emperor (I) that failure to read over the 
evidence of a witness does not necessarily vitiste 
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‘witnesses made a statement which was relevant to 
the case but omitted from the record. 

It would appear to be the practice in the Magis- 
trates’ Courts of Rangoon to defer the reading over 
‘of statements to witnesses till the conclusion of the 
trial (or presumably if the trial takes more than 
day 10 the end of each day). Obviously under such 
‘circumstances, the witnesses must have some diffi- 
culty in recollecting what they actually said and 
‘this difficulty must be still greater in the case of the 
Magistrate, who records the evidence and the 
accused, who is listening to it, both of whom are 
vitally interested in having a correct record, 

It is argued that if the work of reading the 
‘evidence over to a witness on the completion of his 
‘evidence were adopted by the Rangoon Courts, it 
would be necessary to strengthen the number of the 
Magistrates. Such a contingency is in the highest 
egree probable but that does not justify deliberate 
disobedience of a definite rule of procedure, A 
‘continuance of this objectionable practice will merely 
Jead to a wholesale quashing of trials with corres 
ponding increase in the work of the Magistrate, 

Holding in the present case that the record is 
unreliable, I have no other alternative, but to quash the 
proceedings, to set aside the conviction and sentence 
and to order a new trial, which should be held 
Before another Magistrate. 
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FULL BENCH. 
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THE COMMISSIONER OF INCOME-TAX, 
BURMA 


® 
MESSRS. STEEL BROTHERS & CO., LTD. 
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This was a reference made to the High Court 
by the Commissioner of Income-tax, Burma (J. C, 
Mackenzie, Esq., 1.C-S.), under the provisions of 
section 66 (1) of the Indian Income-tax Act, 1922. 
‘The facts leading to the reference, the questions 
referred and the learned Commissioner's considered 
opinion on the points of wide-reaching importance 
involved are fully reported below :— 


L—-Statement of Facts. 
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1 The said assessment order was passed by the Assistant 
‘ui Commissioner in exercise of the powers of an Income- 

fax Officer with which he had been iavested 
by an order passed wader section 5 (4) of the Income- 
tax Act, 1922. Against such an order appeal lies in 
accordance with section 30 of the Act to the 
‘Commissioner of Income-tax. 

2. The facts regarding the assessee and the 
assessment are set forth in the following paragraphs. 
Mesers. Steel Brothers and Company, Limited, are a 
limited Company registered in London under the 
English Companies Acts. The headquarters of the 
dusiness is in London. The Company claims to be, 
and it is admitted that it is, a non-resident of British 
India, 

3. In addition to their business activities in the 
United Kingdom and in British India, Messrs. Steels 
carry on business in Siam. Part of their income is 
also derived from investments in the United Kingdom. 
Income from both these sources, viz, business carried 
fon outside of British India and investments in the 
United Kingdom, do not come under the scope of 
the Indian Incomesax Act and are not concerned 
in the present reference. Part of Messrs. Stccls 
income olso is derived from business wholly carried 
‘on within British India. As a type of this class of 
business we may take, for instance, the purchare of 
paddy in Burma, the milling of it in Barma ad the 
sale ofthe resulting rice in Bombay. Income from this 
class of business is admittedly liable to Indian inceme 
tax and it also is not concerned in the present 
reference. 

‘The third class of business carried on by Messrs. 
Steels involves transactions both in British India and 
outside of British India. As a type of such transac- 
tions we may take business consisting in the purchase 
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‘of paddy in Burma, the milling of it in Burma, and 
the sale of the resulting rice in London. It is with 
the profits from this third class of business that the 
present reference in part is concerned. The profits 
arising the Messrs. Steels from business done on 
account of subsidiary or connected companies is also 
‘concerned, 

4. Messrs. Steels? business activities in Burma 
‘are numerous and there are different depariments of 
‘their business dealing with imports, insurance shipping, 
rice, timber, cotton and produce and oi 

Part of Messrs. Steels’ business is carried on 
direct and part is carried on by means of subsidiary 
companies. Thus dealing with imports and insurance 
there is a subsidiary company George Gordon and 
Company (Burma), Limited, the whole of the shares 
in which are held by Messr, Steels with the excep” 
tion of a few held by Messrs, Steels’ nominees: 
Another subsidiary company is the Burma Company’ 
Limited, which carries on part of Messrs. Steels" 
‘business in rice. 

‘As regards oil Messrs. Steels carry on the managing 
agency of the Indo-Burma Petroleum Company, 
Limited, in which Company they have large 
shareholdinginterests. Therelations of Messrs. Steels, 
with this Company will be noticed in detail below. 

Of the branches of their business whtch Met 
‘Steels themselves carry on direct, the only departments 
concerned in the present reference are those dealing 
‘with (a) Rice, (6) Timper, and (¢) Cotton and Produce. 
For the purposes of the present reference it is 
necessary to indicate the extent of Messrs. Steels? 
activities in Burma in connection with each of the 
three departments enumerated. 

5. The headquarters of Messrs. Steels’ business 
‘in India is in Rangoon where there isa large staff, 





























‘6. In the department of Cotton and Produce 
the principal commodities dealt in are cotton and 
ground-nuts. As regards cotton, raw cotton (kappas) 
is porchased and ginned in Messrs. Steels’ mills, the 
product being cleaned cotton and cotton 
seed. The cleaned cotton is baled. Some of it is 
exported to Europe, some to Japan, and some of it 


: 


nuts and press them in their mills, Of the two 
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resulting products grouad-act oil and oil-cake all 
the oil cake is exported to Europe. The graund-nut 
oil is all sold locally, 

As regards the timber business I cannot give a 
more succinct account than has been supplied by 
Messrs. Steels themselves. The following is an extract 
from their letter— “All timber extracted from our 
leased forests of purchased at avction is not conver- 
ted for shipment 10 Europe. The logs are converted 
inte the most valuable form of cut timber that their 
size, shape and quality permit and the squares, planks, 
scantlings, etc., so produced are exported to the 
various markets in which they can be most suitably 
sold or are disposed of locally. In some cases when 
Jogs are so inferior as to make it unprofitable to cut 
‘up for export or sale locally, they are auctioned by 
18 in the form of round logs.” 

7. In addition to the commodities purchased in 
a new form aod by them after they had 
been converted in Messra, Steels’ mill into a form 
suitable for export Messrs. Steels also in each of the 





i 
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Steels, however, was after being exported from Burma 
subjected to any other process bebore being sold by 
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ome 
“es panied Messry, Steels’ return, These items are -— 
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‘Account and also in the “Statement of Profits” for 
the year ending 31st December 1922 which accom- 


4 


(Poke co Dorms Rica owden  oahis is 





(0 Profit oa Timber ia Leadon 14363 0 
(© Profiton Cottonand Prodecein Leadon 6,816 18 
(a) Profi en Insurance In Londen. 2,807 16 
( London Commission, alo LBP. 3407 8 
(f, Sules Commission, te. ale Atteck OF 

‘Company Limited sas 13 2 


(@ London Comminion oa Stores shee 7.399 0 0 
9. It is necessary to examine these items seriatim. 
It will also be necessary to subdivide some of the 
items into different categories vem the point of view 
‘of liability to ineome-tax, 
10, As rogards the two items :— ¥ 


“ 

Profit on Burms Rice in London .. 68,218 14.11 
Prot on Timber ia Lonées—-- 14363 0 
the following draft of the present paragraph was made 

by me after interview with Messrs. Steels’ 
tative and was submitted by me to Messrs, Steel 
Brothers for their remarks :— 

‘The frst two Keme 


ProGt on Burma Rice ip London 
Profit on Tuber it Leadon | 
anpear 1 be eotrey Bomogencen fer the perposes atthe pretet 
afereace. The two sums is qoeston represent the pecftt 
accraing te Mears. Steels, respectively cet of their transactions 
ie Borma rice and i Burma saber sold sotaide of Beish (edi. 
‘Mesars. Steel Brothers’ method accosnling for thie class of 
‘Datinessis auch thatall the profinare shows asaceraing in London 
forat any rate in the London books. For sach business Mesers, 
‘Steels, Rangooo, run accounts with Meus. Steels, Londeu. In the 
Rangooa accosnia the prodace, ete, Is shows as made over 10 
‘Steels, London, atthe actal cost. ‘Steels, Landon, are debited 
‘woth the actaal cout iacurred i Berms iacindiog the price of 
‘parchate, the cost of converting or working epand of puting the 
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rodece on board aship as neaeyatcaa practically beascertained, 
‘The figures concerned therefore represent the difference beieen 
the fal pice rezed in London and the actual cos tn Burma 
‘es sy forther expense incurred ouside of luda. 

In reply to my letter forwarding the draft Messrs, 
Steels made the following observation :— 

1 this paragraph the deseription ofthe method of arriving at 
laysice cost of riceshipped to Barope obscures a most important 
facts that inciaded inthe coat of converting or workint UP 
snd of potting the produce on beard aship,” there is an item of 
Milling Hire charged to London for cost of converting paddy into 
tice, wich Laves 1 margia of proft inthe Murma Accounts I 
‘il be ceadly anderstood that when miare employed in ling 
‘oth for shipment io Barope and fer local sale it is not posible 
10 determine the exact cout of conversion of ech at of rice milled. 
for Borope and 1 fixed charge is therefore adopted, In cee 
experience of the rice milling indosry, the milling hire thos 
charged i greater than can geoeraly be obtained by selling tice 
4 the local market. Conversely, i i our experience that we ca 
feverally boy rive inthe local market a cheaply a8 rat omer 
fice thin the conto prodace the sume quality bn cur own mile 
inclasve of the abevementioned milling hire, "On these grounds 
wwe claim thatthe gece at which we transfer rice to our London 
‘sseonnts is at leat as high as could be cbtained by selling in 
Ranson. Any profit vecared over and abore this price fs there 
{ore a ovr opinion, dee to the operations of our Landen he 
‘whe finance sipments and sell the rice inthe various markets to 
which they have access by virtoe of their establishment tn 
London. Sach proft we bold doesnot accrue or arie in India, 

We consir it pecessacy that the above facts should be 
beootht out ithe Statement of Relerence 

11, The neat item in question, viz, £6,816-108 
“Profit on Cotton and Produce in’ London” is 
acrived at differently. Steels’ method of accounting 
for this department of their business is diferent to 
that followed in the case of rice and timber, 
Formetly up till 1920 the Cotton and Produce 
department of Messrs. Steels’ business was carried 
on through the medium of a limited company, the 
Jamal’s Cotton and Produce Company, Limited, in 
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which Messrs. Steels were Managing Agents. This 
company is now defunct and i been 
taken «ver by Messrs. Steels and is 





the London Managers out of British India. In the 
oes of Glo tems the actual prot scoring is show 
se ccrang i the Rangoan bees, sd fe shown ot = 
Rangoon profit. (It is assumed for the purposes of 
the present reference that the whole of this sum of 
£6816-188 is of the nature indicated. Strictly it is 
not so. A sum of £17-1549 represents the commis- 
sion on stores shipped by the Export Department of 
Messrs. Steels, London. If, after the decision of 
the Court has been obtained, it should be necessary 
to differentiate between this lattersum and the main 
sum this can be done, But in the meantime, in order 
to avoid further complicating a reference that is 
already complicated enough, the whole of the sum 
(of £6,816-18-8 is assumed to be as stated above), 

12. The item “Profit on Insurance in London, 
4£2,507-16.9" is described by Messrs. Steel Brothers 
as being made up as follows — 

(a) Broberage aed Giecomstallowedca marine Ln 

esorasce takes cut is Loudon covering 

fee shipment from Barwa v= 2149 19 10 
(8) Agancy commission on Fire, Riot snd Civ 

‘Commotion covers taken out in London 

once stored is Europe ne 
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13. The: item “London Commission Account 
Indo-Burma Petroleum Co., Ltd., £3,667-811" is 


made up as follows -— 
{2) Commissions earned by Olt Department, 
Teondon, on esles of Wax, etc, in the 
United. Klegdom for account of Indo 
Bacma Petroleum Company, Limited 
(9) Commission eamed by Steels’ Export 
Deparimeat in London on Stores, et, 
‘pofchased and shipped from the United 
Kingdom to Burma for account of 
the Indo-Burma Petroleum Company, 
Limited ‘ 





hae 


1058.16 6 





14. The it 





“ Sales Commission, etc.,—Attock Oil 


Company, Limited, £8,354-13-2" is made up as 


follows — 
(@) Allowance from Attsck O Compauy; 
Limited, 40 cover adminstation 
‘expenses as managing agents a8 per 
agreement dated 1411-21... 
(0) Agency conmisions received by Steels on 
Tasurance effected ty them in London 

‘9m AttockOit Company's account 
(2) Comminsions earned by Steels! Export 
Department in London on Stores, et, 
‘porchasot and shipped from the United 
Kingdom to india ~ 
‘Total 


London Commission 





15. The item 





fad 


6370137 


m0 0s 


123919 2 





ash 1s 2 


‘on stores 


shipped £7,199.0" is described by the Company 
as arising from “Commissions charged by the Export 

t, London, on General Goods, Stores, etc., 
purchased by London Office and shipped to Steels, 


Rangoon.” 


16, As has been stated above the main part of 
‘the produce exported by Messrs. Steels in all the 





‘Soma 


ie jel a Hii 
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to this arrangement we have the 
justin toealcg rmiee inne cao 
in paragraph 8 above — 
IL. The item (a) rice profits in London £68,218 
‘14s, 114, is divided as follows — 
2) (2 Prost in Landon on rie, et, milled 






nda and exported inthe same form 1543.14 11 
Il, The item “Profits oa Timber in London” 
most be similarly subdivided as follows :— 





of accounting which Messrs. Steels have adopled ag 
regards this part of their business cannot in any 
way affect the liability or otherwise to income-tax 
of the profits concerned, There is nothing in this 
department of Messrs. Steels’ business that is 


income-tax of the profits of the Rice Department 
and of the Timber Department will be applicable to 
the profits of the Cotten and Produce Department, 
48. The remaining items appear to involve section 
42 (I) of the Act. As regards the items “Profit on 
London” and “ London Commission on 





Hi 
i 
j 
: 


ws ood 


7 Limited, for #0 long as they were 
capacity. Messrs, Steel Brothers 


toact ia that 


‘had the right of jointly nomicating 
By the Articles of Association it 





tt i: 


iu ate pen tia 
a tale 


toed sof ‘aomiaating anor Diecer 
‘was also laid down that Messrs. Steels should be the 
Managing Agents of the Iado-Burma Petroleum 


‘and Messrs. Jamals 
the third Director. 
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and consisting of £11,330-8.0 being profits on timber 
which has 

‘or working wp in Messrs, Steel hands in Burma 
and of £2,832-12.0 being profits on timber purchased 
in Barma and exported in the same form as when 
Purchased, liable to Indiam income-ax ? 

IIL Is the whole or part of the sum of £6,816-18.8 
(approximately) described as London profits on 
cotton and produce and consisting of £5,453-10-11 
(approximately) being profits on cotton and produce 
‘which has undergone some process of conversion or 
‘working up in Messrs. Stceis’ hands in Burma and 
£1,363-7.9 (approximately) being profits co cotton and 
produce purchased in Burma and exported in the same 
form as when purchased liable to Iedian income-tax ? 

IV, Is the whole or part of the sum of 
£2,507-169 described a+ profits on insurance in 
London and consisting of £2,149-19-10 being broker- 
age and discount allowed on’ marine insurance taken 
‘out in London covering rice shipments from Burma 
and £387-1611 being Agency Commission on 
Fire, Riot and Civil Commotion covers taken out 
in London on rice stored in Europe liable to Indian 
incomestax ? 

'V. Is the whole or part of the sum of £3,667-8-11 
described as “London Commission Account, Indo- 
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VI. Is the whole or part of the sum, of 19% 
£8,354.13-2 described as "Sales Commission, ete.— Tam 
Attock Oil Company, Limited,” and consisting of sores or 
‘£6,374-13-7 being allowance from Attock Oil "Szris* 
Company, Limited, to cover administration Expenses itn, 
as Managing Agents as per agreement dated 14th tres 
November 1921, £740.0-5 being’ Agency Commis: a's"tis. 
sion received by Steels’ London, oa inturances 
‘efiected by them in Loodon, ‘on Attock Oil 
Company's account and £1,239-19-2 being Com 
missions earmed by Steel’ Export Department in 
London on Stores, ett, purchased and shipped from 
the United Kingom to India lisble to Indian 
income-tax ? 

VIL Is the whole or part of the sum of 
4£7,199-0-0 described as “London commission on 
stores shipped” liable to Indian income-tax ? 


1IL—Commissioner’s Ofinion. 

1. In this ease the plan which I think it will be 
‘best to follow is first to discuss the general principles 
of law involved and then to apply these to each of 
the six questions stated. 

2 At one of the hearings it was put forward by 
the Barrister who appeared for Messrs. Steels that 
the principal decided cases on which they rely in 
‘their contention that the items of income at present 
‘under reference are not liable to Indian income-tax 
are the cases Madras Extort Company v. Board of 
Revenue (1) and the English case Greewuood v. 
Smidth (2). The claim of Messrs. Steels however is 
very much wider than the claims pat forward against 
the Revenue autherities either in the Madras Export 
Company case or in Greewsoed v. Soidth or in any 
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of the other leading English cases. For convenience 
these English cases may be quoted here : Sully v. 
Attorney General (3), Erichsen. Last (8), Tischler v. 


SS “Apthorpe (3), Pommery ¥. Apthorfe (0), Colquhoun v. 





Brooks (7), Werle & Co. v. Colquhoun (8), San Paulo 
Railway Co. v. Carter (9), Crookston Brothers v. 
, Furtado (10), Weiss Biheller & Brooks v. Farmer 
(11). In all of these cases which concern dealing 
in commodities, the trading the profits of which it 
was proposed to tax was the purchase or sale of 
a finished article or of an article which was not 
transformed by manufacture within the taxing realm 
while in the hands of the person whom it was 
proposed to tax. Messrs. Steels however go much 
farther, As stated in paragraph 7 of the Statement 
of Facts the vast bulk of the rice, timber, cotton, 
cilscake, ete., which Messrs. Steels exported during 
the accounting period now in question was produce 
which had been submitted to some process of 
‘manufacture in British India by Messrs. Stecls before 
export. The claim of Messrs. Steels is that none of 
the profits which arise, for instance, from the export 
‘and sale out of British India of teak extracted from 
Burma forests and converted in Burma to a form 
marketable in Europe is liable to Indian income-tax. 
3. think that there are two general questions 
of law which it is necessary to decide before each 
of the questions referred can be properly decided. 
These two principal questions of law are: 
(a).whether person who makes profits by 
‘buying or extracting produce in British 
‘transforming ot working it up by 
Deco, 
fo 80D, a6 (@ bonD7, 
Mebreanecw acs 


(Solty iect Tact G0) Store. ton, 
an 2, 





(W) of the Indian Incomestax, Act, XI of 1922, 

$. In Murray's “New English Dictionary” to 
“ qyamufacture'" is defined a8 “to work. up (material) 
into forms suitable for use." In Annandalc's 


processes.” In Chambers’ “Twentieth Century 
Dictionary” to “manufacture” is defined as "to 
make from raw materials by any means into a form 
suitable for use.” According to these definitions it 
appears to me to be seli-evident that Mesers, Steels" 
operations in the milling of rice, in the extraction 
and conversion of timber, in the ginning of raw 
cotton and the presting of oil-seeds all amount to 
manufacture. 

6. As regards the former of the two principal 
questions to be decided, namely, whether profits 
derived from the sale outside of British India of 
commodities converted or worked up in British 
India are liable to Indian income-tex I can find 20 
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legal authority whatever to support the view that 
the profits in question are -not taxable. The profits 
concerned arise from activities which include 
manufacture in British India, Accordingly under the 
definition in section 2, sub-section (4) of the Indian 
Income-Tax Act, Messrs. Steels’ activities in British 
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‘1918 business iociades among other things any 
‘marotacture, the income therefore from wach mawdactare w oekd 
‘be income from busine ad as such taxable wader sections 3 ad 
Sol the Act.” 

In this respect there is no difterence between 
Act VII of 1918 to which Mr. Justice Chatterjee refers 
‘and the present Act XI of 1922. The case quoted 
Rogers Pyatt Shellac Company . The Secretary of 
State is the only Indian case T can find dealing 
directly with the question under examination. The 
same question arose in a Madres case Commissioner 
of Incemetas v. North Ananthpur Gold Mines (13). 
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entirely in Great Britain its profits did not arise and 
accrue in India. The Madras High Court in refusing 
to issue a mandamus requiring the Commissioner of 
Income-Tax to state a case incidentally expressed the 
‘opinion that having regard to the language of the 
‘Act the assessmert was validly imposed, The relevant 
passage is at page 728 of TLR. 44 Madras, 1921, 
where Wallace, CJ, is reported as stating "As regards 
this particular exse I will only say that while the 
Commissioner has rightly based his decision on the 
language of the Indian section which differs materially 
from the corresponding section of the English Act, 
etc.” 

It fSto be moted that this question, ie, the firt 
of the two general questions set out in paragraph 3 
‘above, did not arise at all in the Madras Exjort 
Company's case. 

8. I can find no relevant English roling, So far 
as I'can ascertain it has never been contended that 
‘@ Company carrying on manufacture in the United 
Kingdom is not liable to English incomestax on it 
profits. No process of manufacture was concerned 
in any of the relevant English cases. In Sulley 
x. The Attorney-General the firm which it was 
sought to tax purchased piecegoods in England and 
‘sold them in America. In Werle & Co. v. Colquhoun 
and Tischler v. Apthorpe and also in Crainger v. 
Gough (14) the business concerned was the sale of 
French champagne in England. In Crocksfon Bros. 
¥. Furtado the business was the importation of 
phosphates from Algeria. In Erichsen v. Last the 
business concerned was the despatch of foreign 
cablegrams from the United Kingdom. In Weiss 
Bikeller & Brooks v. Farmer the business consisted. 
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in the sale in the United Kingdom of gas martles 
imported from Holland. 

9, There is however a Colonial case decided by 
the Judicial Committee of the Privy Council which 
appears to apply directly to the question at present 
under examination. The case is Commissioners of 
Taxation v. Kirk (1900 A.C., $88). In this case the 
assessee was a Company registered in the Colony of 
Victoria and managed by a Board of Directors with 
headquarters at Melbourne in Vieloria, The Company 
carried on the business of mining in the Colony of 
New South Wales. The ore oblained in New South 
‘Wales was treated in that Colony but the merchantable 
product was sold outside the Colony of New South 
Wales. The Income-Tax authorities in New South 
Wales sought to tax the Company on the whole of 

(s profits, In the judgment the operations of the 
‘Company are divided into four parts 
(A the getting of the ore ; 
(2) the refining of the ore ; 
@) the sale ; 
(4) the receipt of the money, 
OF these four processes only the first two fook place 
in New South Wales. In the jodgment it is laid 
down as follows with regard to the four processes 
‘mentioned -— 

















‘The Judicial Committee held that as the profits 
of the first two stages arose or accrued in New 
South Wales it necessarily followed that the Company 
‘was liable on the whole of their profits, 

10. The whole judgment of.the Judicial Committee 
in this case supports the finding in the Rogers Pyatt 
Shellac Company's case, This roling also points to 
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the conclusion that the profits we are considering, 
namely, profits derived from the sale outside of 


British’ India of produce extracted and worked up soten 
“ona 


in British India, are liable to Indian income- 
tx. 
11 Im applsing the finding in the case of Com- 
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missioners of Texation v. Kirk to an Indian case it 4*Gu'tt 


is necessary to consider whether there is any 
difference between the relevant sctices in the Indian 
Tocome-tax Act and the sections in the New South 
Wales taring statute, The relevant sections of the 
latter Act are quoted in the judgment cited, It is 
clear from the jedgmest that the words “earned”, 
“derived” and “arising and accruing are osed 
interchangeably throughout. Under the New South 
Wales law tax was payable on the annual amcunt 


‘There is a provision in section 27, however, to 
the effect tat— 

(3) No tax still be payabie In revrect of income earned 
‘outside the Colony of New Seuth Wales. 

‘The net effect of these provisions appears to me 
to be exactly the same as the net effect of the 
relevant section of the Indian Income-ax Act. The 
Indian Act makes taxable profits arising or accruing 
in British India or deemed to arise or accrue in 
British Indi. The New South Wales Act makes tax- 
able profits arising and accruing from besiness carried 
fon in New South Wales. There is s0 far no local 
limitation as regards arising or accruing. Bot the 

which exempts earned cutside New 
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treated as being interchangeable, the effect of making 
‘the law the same as the Indian law. 
sour 12. On the above view both on the authority of 
-tegurt™ the Calcutta High Court in the Rogers Pyatt Shellac 
Co, case and on that of the Judicial Committee in 
the case Commissioners of Taxation v. Kirk there is 
ground for holding that if any part of the process 
of arising or accruing takes place in British India 
the whole of the profits are liable to Indian 
income-tax. An alternative view, for which I can 
find no legal authority whatever, is that the total 
profits in question can be divided up into two 
portions -— 
(a) a portion arising and accruing in British 
Indi 
(0) a portion arising and accruing outside of 
British India. 

There ia no means of making such a division, 
‘The only actual profits are constituted by the money 
received by Messrs. Stecls in. London less the 
expenses incurred at all stages of the transactions 
involved. But if it were theoretically possible to 
divide the profits into two parts as above, the part 
(a) would on the authority of the Rogers Pyatt 
Shellac Co. case and the Commissioners of Taxation 
v. Kirk case be liable to Indian income-tax. The 
‘second portion would, it is submitted, be income 
derived by a non-resident from a business connection 
in British India and would, as is claimed below, 
also be liable to Indian income-tax. 

13. I turn now to examine the second principal 
question of law, namely, whether profits derived 
directly or indirectly from a business connection in 
British India are made liable to Indian income-tax 
bby the provisions of section-42 (1) of the Indian 
Income-tax Act, 1922, 


























“the learned Jud; 


Statutes which to a large extent were modelled on 
the English Statutes. That there is now a sub. 
stantial difference is clear, and has been recognised 
in the cases, amongst others, of Board of Revenne 
v. Ramanathan Chetty (ILR. 43 Mad., 75, at page 
86) in regarding Aurangabad Mills (LR. 45 Bom., 
1256) and in regarding John & Co. (LLR. 43 All, 
139). 

Under the United Kingdem law a person is liable 
to United Kingdom incomestax who exercises a trade 





above the Judges have divided up the kind of tradiog 
concemed which, as bas been pointed out, above, 
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(a) the making of the contract ; 

(@) the delivery of the goods ; 

(€) the payment for these goods, 

The Jodges have decided the English coses 
according to the locality in which one or other of 
the three constituent parts of trading has taken 
place. The provisions of the Indian Incomecax 
‘Act as has been poisted oot are entirely different, 
‘Section 4 (1) of Act XI of 1922 expressly lays down 
that the Act applies not ouly to (a) income accruing 
or arising or received in British India, but also to 
(6) income deemed under the provisions of this Act 
to accrue or arise or to be received in British India, 
Section 42 (.) enacts that in the case of any person 
residing out of British India all profits or gains 





tion or property in Pritish India shall be deemed to 
be income accruing or arising within British India. 
The sorts of income described in section 42 (1) are 
deemed to accrue or arise or be received in British 
India and therefore is laid down in section 4 (1) 
the provisions of the Act apply fo them and they 
are lible to Indian iacomestax. 

15. The scheme of the Indian Aet appears to me 
to be as follows. The principal charging section is 
section 4 (1). This, I think, is made more clecr from 
the fact that the principal exempting section is 
section 4 (3). Section 4 (1) and also section 4 (2) 
‘create a liability to income-iax. In section 6 income, 
profit, or gains which, under the provisions of section 
4 (1) of 4 (2), are liable to tax, are divided into 
heads. Sections 7 to 12 lay down the method in 
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which the chargeability to tax is to be applied fo the 
heads into which income liable to taxis divided by 
section 6, Sections 6 to 12 may be described as 
‘secondarily or derivatively charging sections. They 
prescribe the manner in which the chargeability to 
tax which is created by section 4 (1) or 4 (2) is to 
be applied to the several heads into which income 
liable to tax has been divided for the purposes of 
assessment. 
It appears to me that the fundamental fallacy 
jon of the Honourable Judges 
of the Madras High Court is that they have treated 
section 5 of Act VII of 1918 (which ccrvesponds 
with section 6 of Act XI of 1922) as being the 
principal charging section. It is clear from various 
passages in the printed judgments that the Honour- 
able Judges regarded section $ as being the principal 
‘charging section. Thus in the headnote itis stated : 
“It (Section 31 of the Income-tax Act, 1918) is not 
a section designed to declare some other gains taxable 
beyond what has been declared by section 5 of the 
‘Act to be taxable.” Lower down in the headnote 
we find “Section 33 (1) of the Income-tax Act was 
not intended in any way to enlarge the scope of 
section 5.” Sir Walter Schwabe, CJ, states (ILLR. 
Madras 46, page 363, line 1), ‘by section 6 which 
fs the charging section.” Lower down (page 364, 
line 8), he says, “the words are in my view most 
unsuitable if intended to have a wider meaning than 
the well-known meaning of the words in the charging 
section 54)... .”” Mr. Justice Wallace (page 
368, line Z)states, “The charging section of the Act 
is section 5,” and lower down (at page 368, line 28) 
he states, Section 33 (1) is not designed or situated 
in the Act as a charging section in addition to 
section 5." On page 369, line 7, it is stated that 
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‘Agiin in the case Im re the Aurangabad 
GS LL.R. Bombay, page 1287) Mr. Justice Macleod 
‘states (p. 1289), “The important section is section 3, 
sub-section (J) of the Act (VII of 1918). “Save as 
hereinafter provided, this Act shall apply to all 
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income from whatever source it is derived, if it 
accrues or arises or is received in British India, or 


is under the provisions of this Act, deemed to sovm 


on 
038 
in 





accrue of arise of to be received in British India.” Maxis 


17. There are other fallacies involved in the 


42 (1) say that “profits... . from a business 
connection in British India shall be “deemed to 
accrue or arise in British India.” It is impossible 
to make sense of section 42 ({) on the view that 
itis a machinery sectica. 
18. For the reasons stated in the 





19, Tn paragraph 8 above Iset forth the conclusion 
arrived at as regards the first general question of 
law stated in paragraph 3 above, namely, that a 
person who makes profits from exporting product 
manufactured in British India is liable to pay incom 
tax thereon, In the immediately preceding paragraph 
Thave come to the conclusion that income derived 
by a nonsesident from a business connection in 
British India is also liable to Indian income-tax, 
T now proceed to examine the six referred questions 
‘by the light of the above conclusions. 

20, With regard to the questicn as to whether 

‘whole or part of the sum of £68,218-1611 
a8 “'Leodon profits on Rice” is liable to 
indian taxation it appears to me that (6) one 
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constituent portion £ 64,575 being profits arising from 
‘transactions in produce which has undergone some pro- 
cess of manufacture in Messrs, Steels’ hands in Burma 
isliable to Indian income-tax under the provisions of 
section 4 (1) and sections 6 and 10 of the Indian 
Income-tax Act XI of 1922, Mesars. Steels carry oo 
manufacture in Berma in respect of this produce and 
accordingly under the definition in section 2, sub- 
section 4, they are carrying on business and liable to 
income-tax in respect of these profits under section 10. 

(8) With regard to the other constituent portion 
‘of the total sum concerned in the first question 
referred, namely, £1645-1¢11 being profits on 
produce purchased in Burma and exported in the 
same form, in my opinion these profits are liable to 
Indian income-tax under the provisions of sections 4 
(\)and 42 (1) of the Indian Income-tax Act. For 
Messrs. Steele are by admission noorresident in Briish 
India. Their position with regard to the transactions. 
concerned is exactly the same as that of the Rogers 
Pyatt Shellac Co. in the corresponding transactions in 
the Calcutta case, Accordingly following that decision 
the profits in question are profits derived from a 
‘business connection in British India and are liable to 
Indian incomestax. 

21. With regard to the second question the two 
constituent items into which the profits have been 
divided appear to me to be exactly on all fours with 
the corresponding portions of the profite dealt with 
in question (1) aud call for no further remark. The 
whole of these profits also is liable to Indian income. 
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‘the English decided cases which have been quoted. 
So far as I can ascertain in all the English cases in 
‘hich the profits concerned were derived from trans- 
actions in merchandise, these transactions were the 
‘only business done in the United Kingdom by the 
firm which it was sought to assess to income-tax. 
As has been shown this 
Steels. They carry on, 
‘business now under examination, bi 
Jarge extent both entirely within Brritish India and 
also in exporting produce manufactured by them in 
British India, The same staff deals with all these 
<lasses of business. “The purchase-export " business 
is merely part of a large business the profits and 
‘gains of the other parts of which are liable to income 
fax, The whole of Messrs. Steel’ business in Burma 
isa venture in the nature of commerce, It may be 
‘questioned if itis legitimate to isolate one particular 
type of businessand hold that they are not “carrying 
‘on business” in respect of that type of busines 
Futhermore, Messrs, Stecls themselves lease forests 
and ovn rice mills, cotton mils, saw mills, and main- 
a large staff to operate these. It is a legitimate 
resumption that they want to make all the profits 
possible. On this view their purchases of manuface 
tured commodities would be made merely to 
supplement the available stocks of their own 
manufacture, On this view the “ purchase-export ” 
business would be merely sncillary to their other 
business: I suggest that the profits at present under 
reference can be differentiated for the above reasons 
from the profits in the English cases quoted. 

23. With regard to the item £6,616-18.8 
approximately, described as “London Profits on 
Cotton and Produce” it has been stated above that 
‘his sum really represents a commission of two and a 
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‘soany incidental profits made by Messrs. Steels out 
of the same transactions in insurance should be added 
back tothe profits. Alteraatively the profits in question 
are profit derived from 3 business connection in 
British India and are taxable under section 42 (1), 

25. As regards the fifth question referred, the 
felations subsisting between Messrs. Steels and the 
Indo-Berma Petroleum Company, Limited, and the 
<Attock Oil Company, Limited, have becn fully set forth 
in the Statement of Facts- Messrs. Steel's connection 
swith the Indo-Barma Petroleum Company, Limited, 
is not that of ordinary sharebolders. Rather it is the 
‘case that Messrs Steels carry on an oil basinessand that 
their method of doing so is through the medium of the 
Indo-Burma Petroleum Company,Limited. The rela 
tions between Messrs. Steels and the Indo-Burma 
Petrolecm Company, Limited, as set out in paragraph 
18 of the Statement of Facts, and in particular the 
fact that the Managing Agency of this Company i 
reserved to Messrs. Steels by the Articles of Association 
appear to me tobe sufficient proof of tis. ‘The profits 
now under question whether Commission on Sales 
in the United Kingdom” or “ Commission on Stores 
exported from London” are in my opinion profits 
arising from a business connection in British India, 
In his jadgmeat in the Rogers Pyatt Skellac Co. cave 
Me. Justice “Mukerjee interpreted the words Profits 
«+. « «ating from a business connection in 
British India” as incloding income “which is 
attributable to the connection (a person) has with 
a basiness in British India." On this view the profits 
in question are liable to Indian income-tax. 














‘The Reference was in due course heard by a Fall 
Bench (Rutledge, C. J., and Das and Brown, JJ). 

E. Higinbotham, Government Advocate with Ala 
Keith—for the Commissioner of Income-tax. 

T.F.R. Macdonuell—for Steel Brothers and Com- 
pany, Limited, 

RUTLEDGE C.J, Das axp Brows, JJ—This is a 
reference made by the Commissioner of Income-tax 
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Tt was stated in Court that for some time the 
firm was assessed on a certain percentage of iis net 
profits by consent and without prejudice to the 
strict Jegal liability, but the Income-iax authorities 
considered that this percentage was not high enough 
‘The Company contends that none cf its profits which 
form the subject of reference are asscssable toincome 
‘ax in British India. The Commissioner of Income- 
tax, on the other hand, considers that all the beads 
of profit mentioned in his reference are assessable. 

‘The question raised is one of very great legal 
and practical importance, and it bas been very fully 
and ably argued before us for three days. 

A great many cases have been cited before us, 
both English and Indian, but it will be only neces- 








sary, for the reasons hereinafter given, to refer toa 
few of these. 

‘The assessment was made under the provisions of 
section 4 (1), read with section 42 (1) of the Indian 
Incomestax Act, 1922. The provisions of section 4 
(1) ran as follows:— 






in ection 6, 
rorreccived in 
British ldia,cf deemed under the provisions ofthis Attocere, 
‘oF arise, or tobe received ia British Inca." 

On reference to section 6, the cnly bead therein 
applicable seemsto be the 4th— Business "= In the 
definition section—section 2 (4)}—" Business includes 
any trade, commerce, or manufacture or any adven- 
ture or concern ia the nature of trade, commerce or 
manufacture.” 

The firm admittedly has various rice mills, saw. 
‘mills, cotton ginning mills and vegetable oil mills in 
the Province, whereby commodities or raw material 
are “worked up into forms suitable for use.” (New 
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BS Oxford Dictionary). It consequently manufactures 
and, $0, carries on business within the Province. 
Any income, profits, or gains arising from such busi- 
nets seems to be chargeable under sections # (1) and 
6 of the Act of 1922. 

For the Assessee it is contended that ro income, 
roft or gain accrues or arises in respect of the bulk 
of its rice, timber and cotton business, because there 
goods are shipped to the head offic: in London, 
where they are sold on the English market and the 
payment is received in London ard not remitted 1 
India, and that a profit or gain cannot be said to 
accrue of arise until the goods are sold and the 
money is received, 

This contention was put forward in the case of 
Commissioners of Taxation v. Kirk (i), but was over. 
ruled by their Lordships of the Privy Council in 
the judgment of Lord Davey. 

Under the New South Wales Land and Inccme- 
tax Assessment Act of 1895, section 15, income-tax 
‘was payable in respect of the annsal amount of all 
income: 








catied.onin New South Wiley *  * St 

(i) Decne fom lands of the Crom Seid ender tense * 

(i) Artaing or accruing 19 any perice whecesoever resieg 
from any other source whulsceverin New South Wales net incie- 
ed in the preceding sabsections.” 

‘The Company was registered in Victoria and had 
its head office and Board of Directors at Melbourne. 
It had mines in New South Wales, where the erode 
ore was smelted. None of the ore was sold in New 
‘South Wales, sales being made for the most part in 

ye Raper Appel Cane page Na age SE 
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‘Melbourne, and the money received for the ore either, 
in London or Melbourne. 

Their Lordships held that, whether or not the 
‘Company traded in New South Wales, s0 a8 to come 
within sub-section (1), if there was income, it was 
clearly income from lands of the Crown held on lease 
ind so came under sub-section (3), and also was 
income from some other source in New South Walesy 
‘and so came under sub-section (4), 

As to whether there was income: ““It appears to 
their Lordships that there are four processes in the 
earning or production of this income—(i) the extrace 
tion of the ore from the soil ; (i) the conversion of 
the crude ore into a merchantable product, which is 
a manufacturing process ; (ii) the sale of the mer. 
cchantable product; (iv) the receipt of the moneys aris. 
ing from the sale. All these processes are necessary 
stages which terminate in money, and the income is 
the money resulting less the expenses attendant onall 
the stages. The first process seems to theit Lord- 
ships clearly within sub-section (3) and the second oF 
manufacturing process, if not within the meaning of 
* trade’ in sub-section (1), is certainly included in the 
words ‘any other source whatever’ in sub.section (4), 

So faras relates to these two processes, therefore, 
their Lordships think that the income was earned 
and arisiog and accruing in New South Wales.”” 

‘As the Commissioner of Incomectsx, in his opi. 
nion attached to the reference, seems to have fallen 
into an ercor on this point, it is well to remember 
that their Lordships did not decide that the whole of 
the profits to the Company were chargeable. ‘They 
merely answered the first question stated in the 
special case in the affirmative, and that question was 
whether the Companies had any income in 1897 
within the meaning of the Act. 
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= __Applying that case to the present, it xecms clear 

cans. that, in determining whether any income, profits or 

ABSESE, sins arise or accrue, we must not be content to Jock 

‘wowa” Only at the last stage of the accrual, but must take into 

asim, consideration the previous stages as well. 

mantis a The main battleground, howercr, in this case 
Ter Eia has been over the provisions of section 42 (1). 

Rurao For the Assessee it is contended that the section 

SA is not a charging section at all, bt merely » machi- 

widen, REY Section, that is) in the words of Lord Stern- 

“i” dale, a section which provides a method of carrying 

‘out the charge imposed by some other section ; that 

it is embedded amongst a number of other provisi 

clearly of that character ; that, if it is taken as a 

charging section, it is so wide and far reaching in its 

terms and so manifestly unjust in its applicaticn to 

non-residents, that it could not have been so intend- 

ed by the Legislature ; and that aGscal burden can 














‘only be imposed upon’ the subject by clear and un- 
mistakable language. 
Reliance is placed on the case of Greemmcod ¥. 
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weight and authority. But a comparison of the two {#8 
‘Acts, shows that not merely in arrangement, but also Tu 





‘With regard to non-residents, the only question 
im the English Acts is whether there is a trade . 
‘exercised in the United Kingdom, This, as we have 
seen, is not the case under the Indian Acts, 

We may here state that, though the Madras 
decision, already quoted, (ii), was uader the Indian 
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‘This is the view taken by a Bench of the Cal- 
cutta High Court in re Rogers Pyatt Sheliac Company 
te Seerdary of State for India, (it), and we find ovt- 
selves in general agreement with the judgment of 
Me. Justice Chaiterxe, with which Mr. Justice 
‘Chotener agreed, and with conclusions of which 
Mr. Jastice Mukerji was in complete agreement. 
‘We admit the difficelty arising from the vague 
‘expression “from any bosiness connection.” Taken 
in its wide sense, it would render liable to Indian 
income-tax any profits made by a manufacturer in 
England oo a single consignment of xoods to an 
importer in India. This is the meaning which the 
‘Commissioner of Income-tax seems to have attached 
to the phrase, and is the meaning which, the learned 
Government Advocate contends isthe correctone. It 
is one, however, which we cannot adopt, as such 
meaning would be repugnant to the word * business” 
in section 6 as defined by section 2 (4), and we can 
assign no wider meaning to it than the latter words 
of the definition as “any adventure or concern in 
the nature of trade, commerce or manula 
It was probably used, as Mr. Justice 
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conjecturesyasa compendious expression to cover such 
concerns in the nature of trade, commerce, of 
‘manulactore a8 arise through & branch, factorship, 
agency, receivership or management. But be this as 
it may, its meaning, in our opinion, must be strictly 
confined to the meaning of the word “business” in 
section 6. 

Applying the loregoing conclusices o the questions 
of relerence, we would answer the frst and second 
‘questions referred as follows — 

Under the Authority of Commissioncrs of Taxation 
¥. Kirk (), we bold that the fect of the prodsce being 
sold ia London and the money being received there 
does not prevent profits or gains accruing, or arising, 
or being deemed to accrve or arise in British India 
from being tamble under the Indian Incometax 
Act. 

‘We are also of opinion that no distinction, so far 
as liability to income-tax is concerned, can be drawn, 
between profits on produce, which has undergone 
some process of cooversion or" working up by the 
assessee in Burma, and profits on produce purchased 
by the assessee in Burma and exported in the ssime 
form as when purchased, 

But a seriows practical question arises as to 
whether all the net profits are lable to Indian 
Income-tax. As we have already seen, their Lord 
ship of the Privy Council did not so decide 
in the case of Commissioners of Taxation v. Kirk 
@). At page 42, Mr. Justice Mukerji, in the 
Fall Bench Case of Rogers Pyatt Shellac Company 
¥. Seerciary of State for India (jx), seems to indicate 
that the calculation of what pert of the net 
Profits are to be deemed to arise and accrue in 
ai ae ee eel one 
iy Sac Law pen Lt Cte sage Fate 
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With regard to question No. 3 in paragraph 19 of 
the Reference, the Commissioner refers to the sme 
as being claimed as a commission of 24 per cent. of the 
sale proceeds received for cotton and produce sold by 
the London Managers oot of British India in con. 
sideration for the work done at the London end. It 
is not clear to us whether the claim is considered as 





Feasonable commission, 10 much of it as would 
represent a reasonable commission ought to be 
deducted and the balance assessed to income-tax. 
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With regard to question No. 4; These profits seem 
to have arisen on contracts of insurance entered int 

by the Head Office on rice cargoes consigned to it 
by its Rangoon branch, Admittedly, the Burma 
Branch or agency had ncthing to do with them. Th 

Profits were not merely earned in England, but the 
contract was entered into in England. 

‘That the policies were effected on produce coming 
from Barma is mach too remote a connection to justity 
‘us in holding that the profits could be deemed toarise 
‘or acerve in British India, bearing in mind the circum= 
scribed meaaing to be attached to the expression 
“ business connection.” 

With regard to question No.$: The items there 
referred to belong to two quite distinct categories. 
The sum of £2,08.12-5 is described ss commission 
earned by Steel Brothers’ Export Department in 
London on stores, ete, purchased and shipped from the 
United Kingdom to Burma for account of the Todo- 
Burma Petroleom Company. Asregards this item, our 
‘answer is the same as our answer to question No. 4, 

‘As regards the item of £1,058.16.6 which is 
described as commission earned by the Oil Department, 
London, on sale of wax, etc., in the United Kingdom 
for account of the IndoBurma Petroleum Company, 
‘our answer is the same as our answer to question 
No, 3. 

With regard to question No, 6: The last two items 
of £740-0 and £1,239-19-2 are, in our opinion, 
‘ot liable to incometax in Burma. The first item of 
£6,374-13-7 is described 38 an allowance from the 
Attock Oil Company, Limited, to cover administration 
expenses as Managing Agents as per agreement dated 
the 14th November 1921. So much of this sum as 
represents profits on management in British India is 
amestable to Indian incometsx. There are not 
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sufficient data before us to answer this question with 
regard to this item more specifically. 

‘With regard to question No. 7 the reference docs 
not specify what part of the item arises from commis. 
sion on stores not for sale, such as mill plant and 
‘g secessories, and what, if any, arises from goods for 

fale, such’ as piecegoods, As we have already 
indicated, the Head Office in London are entitled 
tocharge a reasonable commission on all goods shipped. 
to their branch in Burma. Unless the commission 
charged is unreasonable, it is not assessable to incom 
tax in Burma, 

‘On our finding, as neither party has wholly suc- 
ceeded in its contention, we make no order asto costs. 
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‘Wi Kia Ga Mi Kin 3h (191643) VLR. AD—vefered to, 
Monngye , Bride fe 
Burjorjee—for the Applicants. 
Kyaw Din—for the Respondents. 


Rurizpse CJ, ano Brows, J.—These are two 
applications for leave to appeal to His Majesty in 
‘Council from the decisions of the Appellate Side of this 
‘Court passed in Civil First Appeals Nos, 183 and 187 
0f 1923, 

‘The learned Advocate for the applicants admits 
‘that in the second of these applications Ma Pwa Yin's 
appeal was dismissed on the 7th of January 1924 for 
want of prosecution, In these circumstances it is 
‘obvious that leave to appeal cannot be granted to her 
in that case. She is, however, a respondent in Ma 
‘Than’s appeal, and as such her claim was considered 
in the judgment from which an appeal to the Privy 
Council is sought. Consequently, if we grant the leave 
to appeal in the first of these applications, Ma Pwa 
Yin's status and claim would necessarily come up for 
‘consideration before their Lordships. 

Admittedly, the decree sought to be appealed {rom 
affirmed the decree of the District Court. Consequent. 
ly, under section 110 of the Code of Civil Procedure 
the appeal must involve some substantial questions of 
Jax. Tlisadmitted that the judgment inappealfollowed 





42 





It is trve that no Lower Borma Ruling bas been 
cited before us. But successive Upper Borma Rulings 


tional Jodicial Commissioner, Mr. McColl, in Mi Kin 
Gale's ase (4) would seem to indicate different opinion, 
ie," A wile who lives in a separate house (rom bet 


ing as she is a wife ora concubine.” But a perusal of 
‘the facts of that case shows clestly that this is but an 
cobiter dictum and not necessary for the decision arrived 
at. The decisions of this Court following, as they do, 
successive decisions of the bighest Court in Upper 
‘Burma are in our opinion consistent with the law as 
stated in the Manutye Dhammathat, Vol. X. section 42, 
and should be regarded as settled law. In these cir- 
‘cumstances, we do not consider that we would be 
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justified in certifying that the case involves a substantial 
‘question of law. 

It is to be observed that though the application is 
made in the name of Ma Than, a lester wife of the 
deceased Shwe Vin, she seems to have parted with all 
terest in the subject-matter of the suit by selling her 
rights to one Khorasany who similarly purchased the 
rights of Ma Pwa Yin. In these circumstances unless 
‘we vere satisfied, as we are not, that a substantial point 
of law was involved, we would not be disposed to ass 
gambler in litigation at the expense of the legal heirs 
tothe estate. 

The applications are accordingly dismissed with 
‘costs five Gold Moburs in each case, 
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reference made to the High Court in its 
Criminal Revisional Jurisdiction by the Sessions Judge 
of Tharrawaddy in respect of tke conviction by the 
Subdivisional Magistrate, Zigon, in Criminal Regular 
‘Trial No, 126 of 1924 of Maung Ba Thaung, a school- 
master, under section 323 of the Indian Penal Code for 
‘caning a pupil. The facts arising in the case appear 
clearly in the judgment of the High Court reported 
elow. 





Brown, J.—The petitioner, a sehool-master, has 
been convicted and fined for eaninga school boy under 
this charge under the provisions of section 323 of the 
Indian Penal Code. It appears that when the schoo! 
was closed a pupil of the school was assaulted by other 
boys. The school reopened two days later, and on 
complaint by the mother of the boy who was assaulted 
the petitioner held an enquiry, and finding that a boy 
named Hoke Sein had taken part in the assault, gave 
thim some eight or nine strokes witha cane, Hoke Sein 
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‘was a pupil of the school, The evidence is conflicting 
af to whether he did actually take part in the assault on 
‘the boy, bat there is no reason for doubling the good 
faith of the petitioner inthe matter. There is no 
suggestion that he was actuated by improper motives, 
‘or that he was not acting bina fide in the interests of 
school discipline, Nor does it appear that the punish- 
‘ment was unduly excessive or conducted in other than 
abumane manner. The question for decision therefore 
in whether 2 schookmaster in such circumstances is 
justified in inficting corporeal punishment by way of 
‘School disciplice. ‘There is no doubt that school 





appear however to have been incorporated into the 
Code, by the provisions of section 79 under which 
nothing isan offence which is done by a person who is 
justified in law in doing it, and of section 89. Section 
£89 lays down “ that nothing which is done in good faith 
for the benefit of a person under twelve years of 
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gvardizn would come withia the scope of this section 
Provided it was inflicted in good faith for the benefit of, 
the child, And when a child is sent by its parent or 
{uardian fo a school, the parent or guardian must in my 
‘opinion be held to have given an implied consent to the 
infliction of such reasonable punistment as may be 
necessary for the purposes of school discipline. Inthe 
‘case of boys of over tweive years of age the same 
principle would probably be applicable under the 
provisions of section 88 of the Code though as the boy 
in this case was aged ten years it is not necessary to 
decide this point. The general principles of the Eng- 
lish Law as to infliction of corporeal punishment by 
‘way of school discipline are to my mind applicable to 
the circumstances of the present case, and the question 
isthe extent to which this right to ponish goes. If the 
‘effence of which the boy bad been found guilty had been 
‘committed in school there would be no difficulty. Nor 
would there be any difficulty if it were committed 
whilst the boy was on the way to or from school. In 
the present case however the school was acteally closed 
at the time the offence was alleged to have been 
committed. It is not quite clear to me from the record 
‘whether the school had been open on the day on which 
the assault is alleged to have taken place. But it is 
clear that it was closed for a period of two days only. 
Ttappears from the evidence of the boy Maung Ngoat 
‘Yin who was assaulted and of Maung Ba Chit, one of 
the boys who assulted him, that Ngoat Yin was called 
‘out of his house by Ba Chit on the ground that the 
school-master wanted him and was then assaulted on 
the road. It also appears that the boys were in the 
habit of going to night classes, and that in the ordinary 
course of events they would have gone to such a class 
that night Hoke Sein says that he did not go that 
aight because the teacher had gone to play football. 
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[Ngoat Yin says that the reason the boys did not go on 
that night was that there was a confinement in the house 
of the teacher. A number of boys from the school 
were engaged in the assault which took place on the 
road and apparently in fairly close proximity to the 
school. Other boys who were caned in connection 
with the same matter have stated that they were rightly 
punished, and Hoke Sein's grievance appears to be 
rather that the finding that he took part in the assault 
was mistaken thin that the master had no authority over 
the boys at the time, The petitioner took action on the 
‘complaint of Ngoat Yin's mother who made a complaint 
immediately. 

have found no Indian authorities on the point, and 
Thave been able to find no authority precisely bearing 
fon the facts of the present case in English Lav, In 
Halsbury’s Laws of England, Volume XII, at page 124, 
it is stated that for the purposes of correction the 
schoolmaster may infict moderate punishment, and 
that such punishment may be inflicted for offences 
committed not only within the schoo! limits but also on 
the way to or from school. This was the decision come 
to in the case of Cleary v. Booth (I Q.B. Divs, 1893, 
. 465). In the course of his judgment in that case, 
Collins, J., remarked “In my opinion the purpose with 
which the parental authority is delegated to the school- 
‘master, who is entrusted with the bringing up and 
discipline of the child must to some extent include an 
authority over the child when he is outside the school 
walls. It may be a question of fact in each case 
‘whether the conduet ofthe master in inficting corporeal 
punishment in each case is right.” And Lawrence, J. 
says " It is difficult to express in words the extent of the 
school-master’s authority in respect of the punishment 
of his papils ; but in my opinion the authority extends 
rot only to acts done in schoo}, but also to cases where 
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4 complaint of acts done out of school, at any rate 
hile going to and from school, is made to the schcol- 
master.” Neither of the learned judges definitely lays 
down the limits within which the power of the school- 
Master extends to inflict ponishment for offences 
committed out of school. But it would appear to 
depend largely on the facts of each case whether the 
‘schoolmaster had authority to act. The questions for 
decision appear to me “In the circumstances of the 
case is it a reasonable inference that the boy was at the 
time the offence was committed under the authority of 
the school-master and was the puniskment bond fide 
reasonably considered necessary for the purposes of 
school discipline ?” I think it clear that if the school 
were closed for any length of time for a period of 
regular holidays, the boy would have to be held to have 
returned to the charge of his parents and the authority 
of the school-master would cease. But in the present 
‘case, although the school was closed for two days, it 
‘was not closed for along holiday. The boys but for an 
accident would have actually been attending night 
‘school at the time the assault was committed, and the 





Vou.IIt] RANGOON SERIES. 


control over the boys under his charge and as pointed 
‘out by the learned Sessions Judge in his order of 
reference he would probably incur opprobrium if his 
boys misbehaved themselves ia such places. In all 
these circumstances I think itis a reasonable inference 
that the implied consent of the parents of the boy to 
his being under the discipline and control ofthe school- 
master extended to the alleged offence for which the 
school-master found it necessary to ponish him, and 
that the boy most be held at the time to have been 
tuader the authority of the school-master. It may be 
that the schoolmaster made a mistake and that Hoke 
Sein was not actually guilty of taking partin the assault. 
‘Butas I have said there is no suggestion that the action 
‘of the school-mavter was not béma fide and that be did 
‘not honestly believe that the boy deserved punishment 
‘A proper ingwiry was made, and the view that the 
punishment wat necessary in the interests of schcol 
discipline wasa reasonable ove. Tam of opinion that 
in this case the school-master was acting within the 
implied authority delegated to him by the parents or 
‘guardians of the boy Maung Hoke Sein, and that he 
must be held tohave inflicted the punishment bina fide 
for the good of the boy and in the interests of school 
discipline. In this view of the case he committed no 
offence under the provisions of section 323 of the 
Indian Penal Code. 

‘The panishment inflicted in the present case was 
little more than nominal but the principle involved is 
an important one and does in my opinion justify 
interference in revision. I set aside the conviction of 
Maung Ba Thaang and direct that the fine and costs. 
aid by him be refunded. 
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